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This Journal is sent free to all who are interested in the 
problems of judicial administration. For those who desire more 
than a passive participation the Society offers its Voting Mem- 
bership, with annual dues of five dollars, and its Sustaining 
Membership for those who place a higher estimate upon their 
responsibility. 


Concerning the Society’s Annual Meeting 


The officers of the Judicature Society were encouraged by the success 
of the annual meeting held May fourth in Washington. A report on the dis- 
cussions had concerning judicial selections will be made in the August num- 
ber, which, according to custom, will be circulated early in September. 
President Newton D. Baker, who presided both at the annual meeting and 
the banquet which followed, referred in his opening address, among other 
matters, to the importance of providing every litigant, and every respondent, 
however humble, and every case, however small in amount, with the attention 
of a judge who commands the respect of the bar. He had previously de- 
veloped this principle in an article which is published in this issue. The 
Society is indebted to one of its earliest members, Mr. Charles A. Boston, 
for a most thoughtful and interesting address. The result of the election of 
directors and officers is shown on the opposite page. 





We Beg to Present— 


The difficulty of dealing in our limited space with the many develop- 
ments in the field of judicial administration increases every year. Probably 
the most convincing evidence that the American bar is marching into new 
territory is the obvious fact that throughout the land the higher offices in 
bar associations are being filled by energetic executives who typify the new 
spirit of their memberships. Rare indeed is the officer of a bar association 
who is not attached to most of the progressive principles through which 
better courts, better procedure and higher accomplishments are to emerge. 
If these real leaders in bar opinion represented the entire profession progress 
would be rapid in most states and localities ; but there are still large numbers 
of lawyers not attached to any professional association, and for their con- 
version the aid of lay opinion and influence is acutely needed. 

This serves as approach to the manifold problems presented in the State 
of New York, which are of such general interest that a large share of the 
space in this issue is devoted to them. Mr. Boston surveys a half-civilized 
field and points out the needs of civil procedure; Mr. Wormser impales the 
New York City bar and finds lay support necessary; Mr. Kenneth Dayton 
shows lay support for the Association of the Bar’s significant plan for cre- 
ating a judicial council which would actually do for New York’s judicial 
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system what must ultimately be done—-provide competent management of 
judicial business and officers and agents throughout the state. 


The proposal referred to carries the theory of the judicial council to its 
logical conclusion. Another article presents very briefly the recent work 
of councils in several states, and is to be supplemented in a later issue with 
additional reviews of council reports. 


Among news items the most important, probably, is that concerning the 
adoption in Mississippi recently of the bar organization act. It stands 
unique as the first inclusive, self-governing bar act adopted in the first legis- 
lative session in which it was introduced. As to the policy adopted, Presi- 
dent W. W. Venable, of the Mississippi Bar Association, in a letter to the 
Editor, says that the Association decided to ask of the legislature only one 
thing. “I believe that much of the failure of bar associations to get legis- 
lation desired is because they ask for too much and support too many bills 
at one time.” A bill to create a judicial council has been approved but is 
reserved for a later session. To this wise view the Editor will add his well- 
known opinion that too many lawyers are mere novices in lobbying. 


The map showing the status of bar integration in the December number 
of this Journal already requires revision. In this number a map shows 
the spread of the judicial council movement, which has been checked of late 
by legislators’ reluctance to make appropriations, even to obtain economies. 
Sut there can be no doubt that a number of states will create councils in the 
next few years, and what is even more important, there will be progress 
by existing councils in unifying judicial work and resolving procedural and 
administrative problems. 

Finally, in this brief survey, there is the encouraging fact that judicial 
reform is not delayed by the collapse of normal business, which has had 
the effect of creating in the minds of tens of thousands of lawyers the con- 
viction that their salvation lies in collective planning and effort for service 
that merits public approval. 


Trial by jury which is preserved inviolate in our state constitutions is 
trial by jury as it existed when the states achieved independence. It is clear 
that the constitutional guaranties apply only to the essential factors of jury 
trial as developed in England. What are the essential factors? The United 
States Supreme Court has held that there are three essential factors: a jury 
of precisely twelve persons, a unanimous verdict, and trial before a qualified 
judge with power to direct the trial and instruct the jury as to the law and 
the evidence. The Illinois Supreme Court has recently held that the third 
“essential factor” is, in that state, not essential. The point is one of interest 
in many states. Mr. Tennant’s discussion of this decision, and the dissenting 
opinions of Justices DeYoung and Dunn, in this number, is recommended to 
the reader’s consideration. 








A Letter from President Newton D. Baker 


Massachusetts Judicial System Warrants Hope That Competent Judges 
Shall Be Made Available for the Litigation of all the People 


[Nore: In the last preceding number this 
Journal published a description of the Massa- 
chusetts judicial system, written by Mr. Frank 
W. Grinnell, in which it was explained that the 
lowest trial court, known as the. district court, 
has come to be of immense importance through 
final disposal of a very large share of all civil 
and criminal causes. As to civil actions this 
came about through permitting the district court 
justices to try civil causes, regardless of amount 
involved or the nature of the controversy. Plain- 
tiffs may elect to sue in the district court; de- 
fendants may remove the cases involving more 
than $1,000 to the superior court, and obtain 
jury trial; otherwise the causes are tried to the 
court. The prosecutor also has power to institute 
in the district court any prosecution not involving 
commitment to the state prison, or imprisonment 
otherwise for more than two years. The district 
court has also been organized with its own ap- 
pellate branches and with administrative com- 
mittees. 

The flexibility thus afforded has proved most 
economical and satisfactory. It rests upon op- 
tional concurrent jurisdiction. There is an un- 
justified prejudice against overlapping jurisdic- 
tions. The defects are easily avoided in any 
managed system of courts, and the advantages 
are many. In no other way may the courts of 
lowest jurisdiction be dignified. Nor can this 
be done in a state in which the judges of lowest 
jurisdiction are locally elected, and not even 
members of the bar. While the Massachusetts 
evolution has been a gradual one extending over 
twenty years, with full experiment in localities, 
it has now attained to substantial unification of 
all the courts and judges of the state, with the 
judicial council playing an important part in 
the system. President Baker’s intelligent com- 
ment on the system is timely, suggesting ideals 
which are highly practicable, and by no means 
beyond attainment. It may be suggested that 
any proper judicial system should afford room 
for the principle of starting new judges in the 
simpler branches and holding out for them 
prospects of promotion founded upon perform- 
ance and demonstrated legal ability. The mode 
of selection should take care of the character 
qualification. The salaries of all judges, regard- 
less of the jurisdiction entrusted to them, should 
be adequate to the demands made.—Editor. | 
My Dear Mr. Harley: 

I have just received and read the April 
number of the Journal of the American Judi- 
cature Society and have been particularly in- 
terested in the article entitled “Court Uni- 
fication in Bay State” dealing with the unifica- 
tion of inferior courts and the enlargement 
of their jurisdiction in Massachusetts. 

For a good many years I have been watch- 
ing the development of municipal and inferior 
courts and am persuaded that much of this 


wi 


development has been misguided. The changes 
in Massachusetts are obviously wise, but even 
yet do not in my opinion exemplify the true 
theory upon which the administration of jus- 
tice should proceed. I think there should 
be but one trial court with as many judges 
as are necessary to transact the business and 
such an interior arrangement and distribu- 
tion of the business of the court as would 
enable minor matters to be speedily dis- 
patched. The whole system of courts in- 
ferior to the one court of general jurisdiction, 
including municipal courts and police courts 
seems to me to imply that the small affairs 
of small people can be disposed of by small 
courts, when the true conception of the ad- 
ministration of justice is that the least con- 
cern of the least person is of the highest 
consideration to the State. Obviously in a 
practical world it is reasonable and will be 
understood to be reasonable to have an ab- 
breviated process for the swift dispatch of 
the ordinary grist of controversies which at 
present go into these minor tribunals, but if 
they all went into the same court with the 
larger matters and were there treated more 
or less summarily because of their character, 
the litigants would at least feel that if their 
matters had to be disposed of quickly, it was 
done by the quickness of as competent a judge 
as could be provided. At present litigants in 
minor courts know that the judges of those 
minor courts are less highly qualified and 
chosen by less exacting standards than the 
judges in the usual court of general juris- 
diction. They thus get an impression of the 
judicial system as being one which selects 
minor judges for the minor matters of minor 
people, which is bad psychology and does not 
tend to produce that social confidence which 
ought to proceed from a well ordered judicial 
administration. 

I have never gotten over the effect of 
seeing in London the Lord Chief Justice of 
Ingland presiding at a trial at nisi prius of 
a claim for damages growing out of an al- 
leged warranty of seaworthiness in a house 
boat on the Thames which settled down into 
the mud of the river on the first night the 
lessee occupied it so that the lessee awoke 
in the morning to find a swan swimming in 
the window of the cabin and her bed just 
about to float. The amount claimed was 
$76.00 but the Lord Chief Justice of England 
gravely and speedily heard the evidence and 
dispatched the business. I would think the 
ideal system would be, therefore, but one 
court with the most dignified and learned 
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judges possible to be secured treating the 
small woes and small wrongs of obscure peo- 
ple with the same gravity and seriousness 
that they treated the larger contentions in 
other branches of the same court. 

There is no doubt a literature of discussion 
of this problem with which I am unfamiliar. 
It no doubt shows that a disposition in Amer- 
ica to create these minor tribunals grows out 
of the ancient practice of local justices of 


peace as a convenience to neighbors remote 
even by distances or bad roads from central 
court houses, but as distances are abolished 
and a congestion of population increases, the 
excuse for inadequate judicial tribunals dis- 
appear and the importance of a unified system 
seems to me to increase. 


Cordially yours, . 
Newton D. BAKkgr. 





Spirit of Integration Conspicuous in 


New Utah State Bar 


The Utah State Bar claims the honor of 
having a higher proportionate attendance of 
members at its first annual convention, held 
seven months after organization was effected, 
than has ever been recorded. With 470 pres- 
ent out of a total of 684 active and honorary 
members the percentage is 68. The honorary 
members are the twenty-one judges of courts 
of record. To equal this New York state 
lawyers would have to muster over 14,000, 
and the average distance travelled would 
probably be about one-fifth of the distance 
involved in the case of Utah’s Bar. An 
attendance of 140 at a meeting of the New 
York State Bar Association would make an 
encouraging appearance. Which leads to the 
interesting inference that the Utah lawyers 
spend 500 times as much money per member 
to attend their meeting as the Empire State 
lawyers. 


The report of the meeting (Utah Bar Bul- 
letin, January, 1932) indicates that the time 
and money were well spent. The only feature 
of the sessions not devoted strictly to the 
important public work of the State Bar was 
the address concerning the organization and 
work of the California State Bar by Mr. 
Joseph J. Webb, whose influence has extended 
to states as far apart as Washington and 
Texas. 


In discussing the work accomplished in the 
first year and the machinery set up, President 
Dean F. Brayton said: 


“Of course I assume that under our all-in- 
clusive bar act every member will consider a 
call made upon him by the commission [board of 
governors], however distasteful from personal 
motives that call may be, as a duty which arises 
by reason of his membership in our profession, 
just as much as he would consider similar assign- 
ment by a court in which he is practicing.” 


In a brief welcoming address Judge E. A. 


Rogers, president of the Bar Association of 
the City and County of Salt Lake, struck the 
keynote in these memorable words: 


“T look upon this occasion as the beginning of 
a new era and of the beginning of a new life of 
the legal profession of this state. True, we have 
had a State Bar Association for many years, 
but it was a cumbersome, unwieldy and impotent 
thing and it was also a futile gesture as far as 
the betterment of the protection of the members 
of the bar was concerned. 

“That situation now is completely changed. 
We have an organization which is compact, which 
has the power to regulate its internal affairs, and 
to power to protect its members. As you know, 
this association is patterned after similar or- 
ganizations in other states which have wrought 
a great good for the bar and for the people in 
those states, and there can be no doubt whatever 
that equal or greater success will attend us. 
There was a time, gentlemen, when the members 
of our profession swayed the destinies of the 
nation and of the states, but in these later days 
we seem to be in disrepute. There is work to 
be done to restore this profession to that high 
and former estate. With your co-operation this 
association can and will stop the unlawful prac- 
tice of the law; this association can and will 
eliminate the blacklegs from our midst; this 
association can and will bring about a better ac- 
cord between the courts and the bar; and this 
association can and will restore this profession 
to that place which it deserves in the minds of 
the people.” 

The attention of lawyers in other states is 
called to the great improvement made in the 
new admission rules in Utah. An applicant 
is allowed a second examination if unsuccess- 
ful in the first. A second failure bars him 
from re-examination for a year, and a third 
failure means that he is through unless he 
can obtain “special permission of the board of 
commissioners [governors], upon good cause 
shown.” 


Mississippi Bar Unified by Statute 


Legislature Withholds Power to Determine Qualifications for Admission— 
New Act Contains Ingenious Provision as to Judges 


On April 13 the Mississippi legislature 
passed the bar organization bill sponsored by 
the State Bar Association. Mississippi thus 
becomes the tenth state to acquire complete 
unification of its bar. In a general way the 
act resembles that adopted in 1923 in the 
neighbor state Alabama. It is complete as 
to self-governing powers except as to the mat- 
ter of admission. In the case of Alabama 
the operation of the laws concerning admis- 
sion was conferred upon the State Bar, but 
without power to determine educational re- 
quirements. That limitation was wiped out 
by an amendment in 1931. 

The act makes all lawyers and all to become 
lawyers members of the State Bar; judges 
including federal judges, and retired members 
of the profession, may become members at 
their option, and shall then possess full powers 
of membership, except that no judge shall be 
a member of the Board of Commissioners. 
Those who exercise this option are exempt 
from paying dues, fixed at five dollars. This 
appears to be an ingenious and satisfactory 
way of dealing with lawyers in judicial of- 


fice. They may pay the dues if they are so 
disposed. 
Government is by a Board of Commis- 


sioners having one member from each circuit 


court district. They are to be elected by 
members from the several districts meeting 
separately at the annual convention, at which 
time the ballots of non-attending members are 
to be counted in. A convenient way of get- 
ting the State Bar organized is provided: 
a temporary Board of Commissioners is to be 
created by the appointment of one member 
by the circuit court judge of each district. 

In respect to disciplinary powers the act 
is carefully worked out. When it shall come 
to the attention of the Board that a member 
is charged with improper conduct the board 
will investigate, and may, if the charges are 
authenticated, reprimand the offender or pro- 
ceed against him in the circuit or chancery 
court of the county where he resides. Re- 
view of the decision rendered may be had 
in the supreme court. 

It may be assumed that bar responsibility 
for admissions will be accorded in time, as 
it has been in Alabama, when bar opinion and 
popular opinion as to standards shall have 
been unified. 

The act is fortunate in not pretending that 
the dues are in the nature of a state tax, and 
so payable to the state treasurer. They are 
payable directly to the secretary. 





Questions Concerning Judicial Candidates 


In amending its plan for a bar plebiscite on 
candidates for judicial office, the Los Angeles 
Bar Association has adopted the Cleveland 
plan of asking members to reply to pertinent 
questions concerning sitting judges who wish 
to be re-elected, but the list of the queries has 
been augmented. As adopted by the associa- 
tion these questions are as follows: 


1. Have you appeared in his court? 
2. Does he open court promptly? 
3. Does he remain on the bench until 5 o’clock 
if a case is in his court in course of trial? 
Is he diligent in the dispatch of business? 
Is he disposed to work hard? 
Is he courteous? 
Is he attentive and fairminded? 
Does he possess adequate legal ability? 
. Has he executive capacity? 
10. Is he able to rule and decide promptly? 
11. Ishedisposed to rule and decide promptly ? 
12. Does he allow political or personal con- 
siderations to interfere with the proper discharge 
of his judicial duties? 
13. Does he indulge in extra-judicial activities 
not proper for a judge, or which interfere with 


COND ins 


the performance of his judicial duties, or which 
bring the judicial office into disrepute? 

It will be seen that the above questions are 
more searching than those submitted by the 
Chicago Bar Association. 

The questions to be answered concerning 
practitioners aspiring to judgeships are as 
follows: 

1. Have you had personal contact with him 
professionally or socially? 

2. Does he possess adequate legal ability? 

3. Has he a judicial temperament? 

4. Will he be diligent in the dispatch of busi- 
ness? 

5. Is he disposed to work hard? 

6. Has he executive capacity? 

7. Has he a sense of civic responsibility? 

8. Has he had adequate experience in the trial 
of lawsuits? 

9. Is his reputation at the bar good? 

10. Has he the integrity to be a good judge? 

11. Has he the capacity to be a good judge? 

The candidates themselves are requested to 
reply to eleven questions the answers to which 
should disclose the aspirants’ experience and 
education. 








Present Status of Judicial Council Movement 


It will be seen by the map below that judi- 
cial councils are now operating in nineteen 
states. The Conference of Senior Circuit 
Judges of the federal system, which was the 
first to be created, brings the total list to 
twenty. However, there are in Illinois two 


Advisory Judicial Councils, one for the state 
at large, and one created by the Cook County 
Board for the Chicago district. The success 
of this local venture has been so apparent 
that it is likely to be a permanent part of 
Illinois judicature. 























Judicial Councils Exist in the Nineteen Black States—In the Ten 
States with Black Borders the State Bar Associations 
Have Approved Draft Acts 


The ten states indicated by a black border 
and initials are on the way to obtaining judi- 
cial councils, having passed the stage of 
approval by the state bar associations. The 
Mississippi bill is pending as this is written. 
In Oklahoma the bill approved by the bar and 
the bench includes rule-making power. The 
Missouri bill is similar to the act in force in 
Wisconsin, the council to serve as adviser on 
rules to the supreme court, which has full 
rule-making authority. 


Pennsylvania has been included among 
states having councils because of the three 
successive annual meetings of the Conference 
of Judges, called by former Chief Justice 
Von Moschzisker. It was because of this 
Conference that Governor Fisher vetoed a 


bill creating a council of the conventional 
kind. It appears that the large conference of 
limited powers has not proved effective. 

Finally there are strong grounds for ex- 
pecting the State of New York to create a 
judicial council as the one most necessary 
present step to improve a system which has 
in many respects become abhorrent. So far 
as the Editor is informed the State Bar Asso- 
ciation has not defined its position and so 
New York is not included among the states 
on the map with black borders. The proposal 
of the Association of the Bar of the City of 
New York and the State Chamber of Com- 
merce for a council with large administrative 
powers is published in this number. 


Proposal to Give New York Judicature Strong 
Judicial Council 


The report printed below constitutes both 
the highest conception of the place of the 
Judicial Council in a state’s judicature, and 
the strongest argument for giving it such 
place. The report was prepared on behalf 
of the sub-committee on law reform of the 
executive committee of the Chamber of Com- 
merce of the State of New York and of the 
committee on law reform of the Association 
of the Bar of the City of New York, for 
transmission to the existing state Legislative 
Commission. It has not yet been acted upon, 
but deserves wide consideration throughout 
the country whatever disposition may be made 
of its recommendations. It is generally ex- 
pected that the Commission will recommend 
a Judicial Council of some sort. As stated 
in this report the matter of success with a 
Council now appears, after several years of 
experience in a number of states, to depend 
very largely upon the amount of income made 
available for its work. 


Text of the Report 


We advocate the re-organization of perhaps 
the largest business in the State of New 
York—the administration of its judicial sys- 
tem—on lines of modern business organiza- 
tion and efficiency. It is conservative to say 
that this business involves half a billion dol- 
lars every year—very likely it far exceeds 
that amount. The very fact that no one 
knows what is the amount of its business, 
that there is no audit of the services it renders 
and the expense it entails, is a trenchant criti- 
cism of the system. The judicial system has 
become “big business” in the full sense of 
the word, but it is organized and administered 
on the principles of little businesses as they 
existed a century ago. 

At the forefront of reform we put the 
creation of an executive and administrative 
head equivalent to the board of directors and 
the executive officers of a private corporation. 
This is a Judicial Council. 

The creation of such a Judicial Council to 
assume the administrative and executive su- 
pervision of the judicial system will have ad- 
vantages additional to the introduction of 
order, unified control and centralized respon- 
sibility. It will free the judges sitting in the 
courts to perform the judicial functions for 
which they were intended. Judges are chosen 
to decide cases and not to administer a busi- 
ness. But today administration of that busi- 
ness lies solely in their hands, and it is the 
conflict between the judicial and the adminis- 
trative functions which in a measurable de- 
gree has perpetuated the disorganization and 
inefficiency in the present system. Our judges 


generally are not poor business administra- 
tors, but burdened with the performance of 
their primary judicial duties, they never have 
the time nor have they been given the power 
to re-organize and modernize the judicial 
machine. 

We recommend the creation of a Judicial 
Council on the conditions and principles stated 
below. 

1. Powers. The Judicial Council shall be 
created to undertake a survey and continuous 
study of the administration of justice in this 
state and to act as the executive and ad- 
ministrative head of the: system. It shall 
have the usual power to study and report to 
the legislature upon needed improvements in 
procedure, the organization and administra- 
tion of the courts, and the modernization of 
the law generally, wherein legislative action 
is found necessary. 

In addition, it shall be vested with power 
itself to supervise and control the administra- 
tion of the courts. This power shall include 
the right to assign judges to particular work, 
to transfer them between courts to meet con- 
ditions of congestion or emergency, and to 
investigate the conduct and competence of 
individual judges and initiate proceedings for 
their removal in case of necessity. 

The Council shall have general control over 
all court clerks and employees. 

It shall have the power and duty to gather 
and publish statistics, particularly those which 
will indicate the relative efficiency and com- 
petence of individual judges, and it shall be 
the duty of all judges and court employees 
to furnish such information and assistance 
as may be required by the Council. 

It shall have the power to conduct hear- 
ings and investigations and to require the at- 
tendance of any person to testify in respect 
to matters within its jurisdiction. 

So far as possible, under present constitu- 
tional restrictions, these powers shall be con- 
ferred upon the Council at its creation. So 
far as necessary to permit the grant of the 
additional powers suggested, constitutional 
amendments shall be sought. 

We call attention to the fact that such con- 
stitutional amendments will involve, among 
other things, the breaking down of the rigid 
constitutional barriers between the various 
constitutional courts, at least to the extent 
that there may be free interchange of busi- 
ness and of personnel between them as con- 
ditions may necessitate. 

We call attention also to the fact that the 
proposal will involve a change in the law 
concerning court employees, so that whatever 
their method of selection and appointment, 
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they shall be answerable to the Judicial Coun- 
cil for their conduct and the performance 
of their duties. 

2. Administration of these Powers. Staff 
and Appropriations. It is evident that no 
Council, unless its members give full time 
and are paid, can carry on a substantial part 
of the routine and detailed work involved in 
the exercise of the powers outlined above. 
We do not propose that it do so. The Coun- 
cil should be given an appropriation adequate 
to maintain a staff which will perform all 
routine and preliminary work, subject to the 
executive direction and to the control of the 
Council. The Council should be permitted to 
delegate the exercise of its routine powers, as, 
for example, to an administrative judge in each 
city where there are several parts of a court 
constantly in session, or to an administrative 
judge in each judicial district, and subject al- 
ways to the Council’s ultimate direction and 
control. 

The staff should be adequate and competent. 
Doubtless it should be departmentalized so 
that provision would be made for research, 
statistical and administrative bureaus. 

The Council should have either an executive 
secretary of marked ability and paid com- 
mensurately with the importance of his work, 
or some one of the judicial members of the 
Council should be released from his judicial 
duties (as was Judge Hollzer in California) 
to devote his entire time to the supervision 
of the Council’s work. , 

For the maintenance of this staff, adequate 
appropriations shall be provided. It is the 
experience of other states that even large 
appropriations for a council’s work result in 
the actual saving of money to the state treas- 
ury by the elimination of the present expense 
which flows from duplication and inefficiency. 
But over and above this is the incalculable 
value to the public of a competent and effec- 
tive administration of justice. 

It is suggested that the Council might well 
sub-divide its work, so that in matters of local 
importance, limited to one department for 
instance, a division of the Council could take 
action without the necessity of convening the 
entire body.! 


3. Composition. The Council shall not 
exceed thirteen in number. Members may 
be appointed by the governor with the advice 
and consent of the senate. They may be ap- 
pointed for a term of three years, except that 
the original appointments would be so arranged 
that one-third of the members serve one 
year, one-third of the members serve two 
years and the remainder three years. They 


1The success in Chicago of the Cook County 
Advisory Judicial Conference could be cited to 
substantiate this proposal.—Editor. 


shall receive no salary for duties as members 
of the Council, but shall be paid their ex- 
penses. 

The Council shall include judges and law- 
yers, and provision shall be made so that lay- 
men may be appointed. Certain qualifications 
ought to be required of all appointees, that 
they shall be possessed not only of standing 
in the community and of general ability, but 
they shall have special interest in the duties 
of this position, and an independence and 
freedom from pre-conception in favor of 
traditional methods and practices. It is of 
especial importance that lay members shall 
have these qualities, together with sufficient 
force of character to impress the lay point 
of view upon their professional colleagues. 
With such qualities, the lay members would 
bring to the Council a freshness of view and 
approach and an experience in the solution 
of problems of business organization and ef- 
ficiency, which would be of inestimable value, 
and the lack of which is a major weakness 
in the administration of our judicial system 
today. 

We recommend that the judicial members of 
the Council be selected without regard to the 
particular judicial office they occupy. Valu- 
able as their assistance might be, the Chief 
Judge of the Court of Appeals and the Pre- 
siding Justices of the Appellate Division are 
already burdened with two sets of arduous 
duties. As judges they are amply supplied 
with work in the decision of appeals; as the 
heads of their respective courts, there is al- 
ready superimposed the task of supervising 
the administration of those courts. There 
shall, however, be no legal barrier to their 
appointment to the Council. 

4. The Rule-Making Power. We recom- 
mend that the rule-making power, to what- 
ever extent it may exist, be vested in the 
Judicial Council. We have intentionally sep- 
arated this recommendation from the first pro- 
posal, which dealt with the other powers of 
the Council, because its grant and its extent 
are governed by somewhat different considera- 
tions. 

It is evident that the Council will be the 
body actually to discover defects and formu- 
late remedial rules. We ought to avoid the 
futility of a procedure by which the body 
especially familiar with these problems must 
report its recommendations to another body— 
the Appellate Divisions or other particular 
courts—less familiar with their basis. Doubt- 
less it will be said that no one is better ac- 
quainted with conditions than are the judges 
themselves. But the revision and supervision 
of procedural rules and practice, which after 
all are the mechanics by which justice is 
administered, require an amount of study, a 
freedom and detachment, which is almost im- 
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possible under the pressure of judicial busi- 
ness as it exists today. A judge cannot do 
this work well if he performs his judicial 
duties, too, and he ought to be freed primarily 
for the performance of judicial duties. Fur- 
thermore, an obstructive or incompetent judge 
in a particular court ought not to be able 
partially to block a reform of general ap- 
plication. It is inconceivable that a council 
composed as the one suggested will impose 
changes in practice and procedure which will 
be impractical, or harmful in their application 
to particular localities. 

In view of the question whether such a 
grant of the rule-making power to the Judi- 
cial Council would be consistent with constitu- 
tional restrictions, it may seem advisable 
to secure a constitutional amendment cover- 
ing this point. 

There is a second question in respect to 
the rule-making power, and that is, its ex- 
tent. We urge the gift of the rule-making 
power to the Council, whether or not the 
legislature continues in control over the de- 
tails of procedural statutes. But a material 
improvement will be realized, if a large part 
or all of our practice and procedural statutes 
are declared to be effective only as rules of 
court, and subject to the rule-making power. 
No one ought to suppose that such a change 
would result in the immediate scrapping of 


our familiar procedure. 
merely facilitate 
needed. 

At the most we urge that legislative control 
should be confined to short practice acts de- 
claring fundamental principles and frame- 
work, and that all details to supplement this 
should be established by rule. 

The Council created along the foregoing 
lines will have power beyond any now in ex- 
istence. But we suggest that the experiences 
of those councils already functioning demon- 
strate that their utility is seriously limited by 
the very lack of the new powers which we 
have suggested, and that it is clearly demon- 
strable that there can be no effective re-or- 
ganization of our administrative judicial sys- 
tem until we have an executive head with 
adequate powers and facilities. 

Nor do we believe that the breadth of the 
proposal is an invitation to defeat. On the 
contrary, we believe that a timid and half- 
hearted reform is more likely to meet defeat 
because it fails to enlist the public confidence 
and support. We believe that the general 
public is more concerned with deficiencies in 
the administration of justice today than ever 
before in the history of the state, and that 
reforms which are courageous and thorough- 
going will stimulate interest and receive a 
tremendous public support. 


The change will 
reform where reform is 


Lay Aid Needed in New York Reform 


Novel Proposal Made for Superintendence of Machinery of Justice 
by a State Council, Which Would Also Certify 
Candidates for Judgeships 


The article in the February number of this 
Journal concerning preparations for reform 
in New York and participation by lay agencies 
would have been more complete if an article 
by I. Maurice Wormser, in The Nation (Feb. 
24, 1932) had been available. It combines 
so well facts concerning the present situation 
with proposals for escape that liberal quota- 
tions are in order. But first the author should 
be identified as a prominent member of the 
New York City Bar, long active in respect 
to legal education, editor of the New York 
Law Journal and chairman of the editorial 
board of the state bar association. 

Mr. Wormser’s article is premised by two 
quotations; a former bar president has said: 
“Our courts as at present constituted are en- 
tirely inadequate to cope with modern condi- 
tions—they function and operate through legal 
machinery which was outmoded and obsolete 
many years ago;” and an appellate court jus- 
tice, addressing one of the bar federations 
said that “unless something were done about 


the administration of justice the public would 
revolt.” Mr. Wormser continues: 


“Apart from the moderation of their language, 
it cannot honestly be denied that there has been 
an increasing sense of disgust among business 
people with the juridical process; that the de- 
lays are shocking; that the scandals are un- 
savory; that the various and abundant techni- 
calities and red tape result frequently in a com- 
plete denial of justice; that there has been no 
really substantial improvement in court proced- 
ure, in New York at least, in over a generation; 
that the community feels that our legal machin- 
ery is out of step with the needs of twentieth- 
century developments; and that too often the law 
itself, instead of being a part of life, is apart 
from life.” 

Wormser groups the defects of judicial ad- 
ministration in three classes, the first being 
delay. Recent exact figures concerning cal- 
endar congestion, especially in the courts serv- 
ing the metropolis, have shown scandalous de- 
lay. It seems hardly necessary to present 
the details. The second defect is the lack 








12 JOURNAL OF THE 


of “an efficient and business-like supervision 
and control . . . .” As to this he says: 


“There is nothing to prevent a judge from 
declaring a recess at any time, perhaps for only 
a day or two, possibly for a week or more, with- 
out assigning any reason or being held amenable 
to any authority. Instances are not lacking of 
judges who have gone away to summer climes 
during the busiest weeks of the winter, though 
they have long summer vacations; and in the 
meantime, of course, the people must and do pay 
their large salaries. This is unbusiness-like and 
uneconomical, to say the least. Courts should 
run continuously to get cases out of the way. 
They should be held to render the same degree 
of efficiency as an up-to-date public-utility cor- 
poration. The methods of check-up on dili- 
gence, attendance, and output employed by a 
business executive should be adopted and un- 
flinchingly enforced.” 


The third defect is the proved inability of 
the legal profession to bring about needed 
reforms. As to this we quote more fully: 


“The third grave evil is that too many judges, 
however honest or learned, suffer from a social 
astigmatism in regard to procedural reform. 
Mr. Elihu Root has said: ‘Everybody knows 
that the vast network of highly technical rules 
of evidence and procedure which prevails in 
this country serves to tangle justice in the name 
of form. It is a disgrace to our profession. 
It is a disgrace to our law, and a disgrace to our 
institutions.’ 

“Nowadays public criticism of the legal proc- 
ess is assuming a far more serious aspect than 
in the Pollyanna era. La crise is making. its 
reverberations felt on all sides, and the field 
of the law is no longer immune. The necessity 
for reform has reached such a high point that 
nobody can ignore it. The fecling of disrespect 
for law and the courts seems to be growing 
steadily. 

“The bench and bar have had ample oppor- 
tunity to reform their creaking machinery, ana- 
chronistic trial survivals, outdated practice, and 
general policy of drift. It is amazing that in 
the year 1931 a committee of lawyers, in refer- 
ring to the scandalous delays in the lower courts, 
should merely report that ‘some plan to expedite 
the trial of jury cases, and thereby to relieve the 
congestion due to crowded calendars, is sure to 
be found.” The stock ‘remedy’ of course was 
advanced—‘increasing the number of judges.’ 
Can the public be blamed if it feels nausea? 
Yet our legal Neros continue to fiddle—and even 
their fiddling isn’t done any too well. Every 
comprehensive plan of law reform has been 
scuttled or disregarded by the legal fraternity, 
with the consequence that the man in the street, 
who is more observant than lawyers think he is, 
has become justly cynical. He has noted that 
a ‘clubby’ spirit pervades the lawyers’ associa- 
tions; that they are operated on the line of 
guilds; that they hold back when they should 
step forward bravely; and that the bar and 
bench, altogether complacent with a very few 
outstanding exceptions, look upon legal reform 
as involving a ‘sacrifice.’ 

“In England many years ago it came to be 
seen that law reform could not safely be left 


to lawyers and judges, that their reports were 
mere pretenses, that their suggestions were fu- 
tilities; and thereupon the laymen stepped in 
and turned the matter of remedies over to public, 
not professional, control. In this country our 
lawyers and judges, who have been dominating 
the attempts at law reform for the past genera- 
tion seem to accomplish practically nothing ex- 
cept to piease themselves. The laity is in a state 
of despair. It is now high time, therefore, to 
give the layman his chance, since it has become 
apparent that real judicial reform must come 
elsewhere than from the bench and bar, which 
have tried again and again and have failed. In- 
deed, it is not certain that they really desire to 
succeed, for their secd may not be designed to 
be truly fruitful. The laity must point out the 
curatives—not mere palliatives—for the defects 
and failures of our existing system, must seek 
their adoption, and insist upon their enforcement 
in good faith. True reform must come from the 
outside—preferably from a committee composed 
of leaders of the business community, including 
representatives of labor as well as of capital, 
aided by lawyers on purely technical matters. 
They will make suggestions which will put our 
law and procedure on a business-like basis. This 
will insure the community a chance at least to 
see the horses run. In a contest between justice 
and outworn nonsense, justice should be given a 
sporting chance. 

Reaching the matter of practical steps Mr. 
Wormser proposes an administrative body in- 
dependent of the judiciary, an entirely new 
proposal, and one which might make a strong 
appeal to interested laymen. He says: 


“The layman can bring about law reform: 
first, by insisting upon the enactment of legisla- 
tion which will unify the entire judicial system 
of each state and place it under the control of a 
centralized tribunal—the Council of Justice— 
charged with the duty to supervise and control, 
in all respects, the administration of justice. To 
insure its freedom from the dogmatism and nar- 
rowness of legalistic authoritarians, this council 
should consist of five representatives, one from 
each of the following classes: invested capital; 
labor unions; the sociological and economic 
thought of the hour; business men familiar with 
the customs of commerce and trade arbitration; 
and the bar. This council would be obligated to 
make thorough investigations, at periodic inter- 
vals, of all courts in the state, with a view to 
making them run more efficiently, more honestly, 
and on a more business-like basis. The council 
also should be vested with authority to super- 
vise the work of judges and recommend to the 
legislature or other appropriate body the removal 
of judges wanting in capacity, honor, or both. 
It is commonly asserted that instances are not 
lacking where grave injustice has been done to 
litigants because of the use of ‘fixers,’ ‘influence,’ 
and ulterior considerations. For the first time 
in the history of this state the Council of Justice 
would present an official organization to which 
the man in the street could take his just griev- 
ances. 


Presumably in an organized state judiciary 
the author would expect the ordinary planning 
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and administration to originate with the 
judges, and to be carried through by them 
while the Council of Justice would exercise 
a higher supervisory power, of a critical and 
constructive sort, interfering with internal 
management only when necessary. Some- 
thing like the powers of a board of visitors 
might be valuable, as an external control, es- 
pecially until such time as the judicial machin- 
ery is operating successfully. 

Next comes the difficult matter of selecting 
the judges. Here Mr. Wormser brings for- 
ward the first proposal calculated to make 
election machinery operate usefully in such 
a place as the City of New York. 


“Secondly, the layman can make it his busi- 
ness to see that the selection of the judiciary 
shall be dug out by the roots from the realm of 
machine politics. To attain this reform would 
require constitutional amendments in most states. 
Judges should not be voted for at the regular 
elections, but at special times fixed for that pur- 
pose. They should be nominated by petition and 
appear on the ballot without party designation 
of any nature, and in every instance, before the 
name shall appear upon the ballot, the antecedent 
written approval of the integrity and capacity of 
the nominee by the Council of Justice must be 
made mandatory. This proviso would compel 
the candidate to submit to a complete ‘show- 
down’ of his record and attainments. Provision 
must be made for publishing in all newspapers 
exceeding a given circulation, during a stated 
period of weeks, the name and address of every 
proposed nominee, so that the public may be- 
come acquainted with the aspirants and com- 
municate with the council and inform it fully. 
The somewhat perfunctory approval or disap- 
proval by bar association groups after the nom- 
inations have been made, under the present sys- 
tem, amounts to little or nothing, and the pub- 
lic very shrewdly does not even take it seri- 
ously. So also, where there occurs an unexpired 
term, no appointment should be filled without 
the antecedent written approval of the designee, 
as to both ability and character, by the Council 
of Justice.” 


This is an ingenious and promising proposal. 
But it must also answer the query: how 
are the members of the Council of Justice to 
be selected? As to this basic matter Mr. 
Wormser has said, in a letter to the Editor, 
that “it is essential that honest, competent, 
social-minded men and women shall lx 
chosen.” He adds: 


“The elective method is quite hopeless. Under 
it, I feel fairly confident that Al Capone or his 
ilk would run well. In the long run I think 


the best method would be to have the governor 
select the members. It is my opinion that when 
responsibility thus is fixed firmly upon the chief 
executive, good selections as a rule are made. 

It would of course be essential to obtain 


legislation of a mandatory character to insure 
that the Council should contain certain repre- 
sentatives of the classes outlined in my article 


in The Nation.” 


It must be remembered that an improved 
mode of election implies longer tenure. An 
intelligent nominating body would not turn 
out of office a faithful judge, thus squandering 
his hard-won experience. That would mean 
independence of the sort that the office calls 
for, often in vain. 

Mr. Wormser concludes his article with in- 
sistence upon the need for popular support 
for law reform, saying: 

“Of one thing I am sure—that the lawyer or 
judge alone cannot reform the process. He is 
as a rule too bedeviled by the withering blight 
of the remote past, of antiquated procedural 
precedents, and of moth-caten technicalities. , 
It therefore must be the task of intelligent lay- 
men to let the sunlight in, and it is to them 
that a bewildered and perplexed generation must 
come for guidance out of the catacombs of legal 
obscurities, procedural technicalities, expense, 
anachronisms and delays.” 

And finally, it appears to the Editor, Mr. 
Wormser is absolutely right in respect to re- 
form in New York. Lay support on a large 
scale is necessary in his state. It would be 
welcomed by progressive lawyers in every 
state, but in many of them reform of judicial 
administration is marching on virtually with- 
out lay interest and lay support. One of the 
few things to be regretted in considering 
these more progressive state bars is that law- 
yers are accustomed to thinking of the finan- 
cial side of their collective work in terms 
that are pitifully parsimonious. If every law- 
yer paid annual dues of fifty dollars he would 
devote far more thought to his professional 
organizations and those organizations would 
be able to perform their duties. 

In California the dues were raised to permit 
of more effort. At the last annual conven- 
tion the members found a surplus of $15,000 
and declared in favor of devoting $5,000 to 
public relations work and $10,000 to putting a 
stop to unlawful practice. The board of gov- 
ernors later accepted these votes as mandates. 
The matter of expenditure for formal research 
in judicial administration had already been 
provided for. 


The day may not come when a farmer can come to town in the 
morning and get his justice and take it home with him at night as 
he does his groceries, but the time will come when he can get it 
before he dies.—/Hon. George T. McDermott. 











The Work Done by Judicial Councils’ 


Michigan 

The Second Annual Report of the Michigan 
Judicial Council is a volume of 177 pages. The 
first report contained a study of condemnation 
proceedings, a neglected subject, but one of 
very great importance, so well done as to 
serve equally in every state for many years 
to come. The second report embodies, in about 
90 pages, a study of Procedure for Discovery 
Before Trial, by George Ragland Jr., who is 
research associate in the Legal Research In- 
stitute of the University of Michigan Law 
School, and was formerly assistant professor 
of law in the University of Kentucky. In- 
vestigations were made in Indiana, Kansas, 
Kentucky, Massachusetts, Missouri, Nebraska, 
New Hampshire, New Jersey, New York, 
Ohio, Texas, Wisconsin, and also in Ontario 
and Quebec. The practical operation of the 
different devices is described and also their 
effect generally upon the administration of 
justice. The introductory note says that a 
more extended development of the materials 
will appear shortly in book form. 

In all jurisdictions there is a large propor- 
tion of cases that never reach trial. They 
are disposed of in various ways and their 
disposition constitutes the administration of 
justice as to such cases, often a majority of 
those instituted. Both as to such cases, and 
as to those actually tried, pre-trial procedure 
is important. This competent comparative 
study of the rules and their operation con- 
stitutes a valuable addition to available ex- 
perience. 

The statistical record occupies 70 pages. It 
shows the business in all the circuits under the 
usual classifications. A considerable use is 
being made of judges outside of their home 
circuits, effective in Wayne County especially 
in reducing the glut of untried cases. Tables 
are given showing the “load of litigation in 
relation to amounts claimed and recovered” 
in six representative counties. It is shown, 
to give a few samples, that in Wayne County 
(Detroit) plaintiffs in tort cases “recovered” 
less than $1,000 in 58.8 per cent of the cases; 
in contract cases less than $1,000 in 44.8 per 
cent. In Barry County, which has a popula- 
tion of 20,928, there were recoveries not over 
$1,000 in 82 per cent of both tort and con- 
tract cases. Litigants might well object to 
the use of the word “recoveries” to stand 
for judgments. Professor E. R. Sunderland, 
secretary of the Michigan Judicial Council, 
has been prominent among those urging the 





* Under this title the Journal has reviewed the 
reports of Judicial Councils during the preceding 
two years. The succeeding number will present 
additional information. 
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need of judicial statistics, and has taken the 
position that at this time we cannot formulate 
a complete system of recording, but must at 
least obtain some basic figures. Here, as in 
other states, the simplest statistics throw a 
great deal of light on judicial administration. 


New Jersey 


New Jersey has a strong bench with a tradi- 
tion of balancing appointments equally be- 
tween the two majqr parties, thus reducing the 
political element in judicial selection as much 
as possible. It has a system of procedure 
far in advance of most states. But its sys- 
tem of tribunals is complex. No better proof 
of the value of a judicial council as a means 
of unifying the entire function of adminis- 
tering justice and of planning legislation and 
rules of practice could be offered than the 
second annual report of the Judicial Council. 
With its fourteen appendices this report com- 
prises seventy-nine pages of information and 
counsel. 

The Council reports that five of the bills 
which it presented in its first report were 
enacted. One act which enables circuit judges 
to hear arguments on rules to show cause 
why a new trial should not be granted as to 
supreme court issues has reduced the appeals 
in the supreme court by more than one-third, 
has resulted in disposing of most such motions 
within one week by oral opinion at the con- 
clusion of the argument, and has greatly re- 
duced the cost to litigants. Another act has 
done away with double appeals. A third pro- 
vides that common pleas judges in the larger 
cities shall not practice law, which will lead, 
it is presumed, to their inclusion among the 
higher court judges who are appointed equally 
from both parties. A fourth act permits of 
the use of common pleas judges in the circuit 
court, being somewhat like the use in Mas- 
sachusetts of district judges for superior court 
work, described in the April number of this 
Journal, page 170. The fifth act requires 
clerks to render the information needed by the 
Council. A joint resolution of the legislature 
directed the Judicial Council to study the en- 
tire judicature and report on needed amend- 
ments to the judiciary article of the Constitu- 
tion, and this will be ready for submission 
to the next assembly. Further progress is 
reported in the adoption of a centralized sys- 
tem of court calls in the circuit court for 
Essex county and in the common pleas court 
as to civil cases. A monthly commercial cal- 
endar has been established in the more popu- 
lous counties, and in other counties prefer- 
ence is given on certain days to commercial 
cases. 
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The report calls the accumulation of work 
in the court of errors and appeals “appalling” 
and curable only by constitutional amendment. 
The Council renews its recommendation for 
four additional circuit court judges to meet 
recent increases in the volume of work. In 
the county criminal courts the situation i: 
called “alarming.” But the figures concern- 
ing chancery cases show there is no con- 
gestion and no delay, this being in part due 
to the use of masters in all contested divorce 
suits. 

The Council recommends that district court 
judges, in first class cities, be forbidden to 
practice law and be placed on the basis of 
non-political appointment. The adoption of 
new rules for admission to practice in 1931 
are commented upon with favor. 

Among recommendations is one that “dis- 
trict court appeals be heard before a single 
justice @f the supreme court, on a typewritten 
copy of the record below, and that such ap- 
peals be decided on memorandum opinions 
8 .’ While the legislature provided for 
the use of common pleas judges in the cir- 
cuit courts, it did not provide, as was rec- 
ommended, that the chief justice be em- 
powered to assign circuit judges. The report 
comments on the lack of specific responsibility 
for getting the work done, in sharp contrast 
with the excellent situation in the chancery 
court. The Council says the purpose is to 
mobilize the judicial “man power” of the law 
courts in whatever part of the state the chief 
justice, as the “general” in charge of the 
judicial forces on the law side, shall think 
necessary to expedite the administration of 
justice. It is also recommended, among other 
things, that the supreme court justice in each 
larger county designate one of the district 
court judges to superintend the sittings of 
his court. 

Since there has been dissatisfaction with 
reference to making jury lists the Council 
recommends that responsibility be centered 
on the supreme court justices, who shall ap- 
point in each county one jury commissioner. 

Aside from statistics the appendixes con- 
tain matter of general interest. The rules 
for calling cases for trial in the Newark 
(Essex County) courts, based on the Cleve- 
land system, give a good picture of metro- 
politan court administration. The length of 
time between argument and opinion in most 
of the state appellate courts is given, and 
also the statutory and constitutional pro- 
visions in each state as to waiver of jury 
trial in civil cases. The twenty-cight pages 
so employed should save much time for other 
Judicial Councils. The report concludes with 
the statutory provisions of nine states con- 
cerning expert evidence in civil cases and a 
draft act recommended to the legislature. 


Rhode Island 


The fifth report of the Judicial Council of 
Rhode Island, comprising fifty-two pages of 
text, was published in December, 1931. Three 
rules are submitted for consideration of the 
justices of the superior court; one provides 
for the examination of the adverse party prior 
to trial; one fills a gap in respect to excep- 
tions to rulings and decisions after judg- 
ment; and one provides for calling at the be- 
ginning of the day all the cases in which 
no defense is intended. 

An analysis of the cost of the state’s judi- 
cial system is made, showing that seven per 
cent of the state’s expenditures are for the 
judiciary. The average operating cost per 
entry in the superior court for the last five 
fiscal years is calculated to be $46.85, and of 
the superior and supreme courts, $84.12. The 
average cost per day for jury trial (at $5 
per juror) is $209. Jury trial is unwar- 
rantably burdensome in cost in the district 
court, in which the average of verdicts is 
$235.57, and in one-fourth of the cases the 
average is less than $100.00. 

The Council finds it desirable that cases 
be tried in the district court without jury 
unless one of the parties requests a jury, 
and that the jury be one of six, unless a fee 
is paid. Failure to pay the fee is held equiva- 
lent to a waiver of the right to a jury of 
twelve. Reference is made to Colorado where 
jury trial is regularly by six jurors, but the 
parties may stipulate three, or may obtain 
a jury of twelve by paying a fee equal to one 
day’s payment of the additional six jurors, 
for each day of the trial. For a jury of six 
the fee is $5.00 regardless of the number of 
days; when twelve are requested the sum of 
$23 is paid for the first day and $18 for each 
additional day. Analysis of 155 cases in the 
district court for Denver shows that the pro- 
portion of litigants’ choices was as follows: 


rr. \ . eee 
Trials to jury of six...... 
rrials to jury of twelve.. 


851 per cent 
.116 per cent 
.032 per cent 


These figures, it hardly needs to be said, 
strikingly illustrate the avoidance of jury 
trial in a jurisdiction where the judges are 
highly esteemed. 

In Florida, for more than fifty years, juries 
have been of six members, except in capital 
cases, or when the parties agree upon a less 
number, as they occasionally do. In Virginia 
cases are tried by juries of either five or 
seven, and this practice is said to have been 
favorably regarded by bench and bar since 
1903. Jury may be waived by both parties 
and the court may allow a jury of twelve 
in its discretion, with or without a fee. 

A table is given showing the entry and 
jury fees in all states. Some states have 
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neither; California appears to have the high- 
est jury fee, which is $40 for the first day 
and $24 for each succeeding day of trial. 

Constitutional points are considered and 
bills are presented to provide for an entry 
fee of $5 in the superior court, and a fee of 
$10 for jury trial by twelve jurors in the dis- 
trict court. The report concludes with two 
pages concerning “incorporation of the bar” 
and the final opinion as follows: “The con- 
tinued growth of the plan and its further suc- 
cess may warrant its adoption in this state. 
With this in view its serious consideration is 
worth while.” 


North Dakota 


Although the Judicial Council of North 
Dakota has had no funds to permit of publish- 
ing a report this year, it has been active in 
respect to a number of matters of importance. 
On recommendation of the Council the legis- 
lature provided for the administration of trusts 


in the district courts and the adoption of rules 
by the supreme court. The Council had a 
committee prepare a tentative schedule ot 
rules and has recently studied the rules and 
passed them to the court. 

The Council now has in progress a com- 
plete survey of county jails. By direction of 
the legislature it is preparing a report con- 
cerning the operation of laws for relief of the 
poor. The chairman, Chief Justice Christian- 
son, procured for every member of the coun- 
cil, which includes all judges of the state, 
copies of the American Law Institute code 
of criminal procedure, and the council will 
submit to the next general assembly recom- 
mendations as to adoption of certain chapters 
of the code. One observes in North Dakota 
the bar and the bench, under the leadership 
of the Judicial Council, making rules of pro- 
cedure, investigating even obscure details of 
the operation of laws, and advising ¢he legis- 
lature. 





The Right of the Trial Judge to Comment 
on the Evidence 


By JoHN SELDEN TENNANT* 


In the recent case of People v. Kelly (179 
N. E. 898), the Illinois supreme court decided 
(two justices dissenting) that the common 
law right of a judge, in charging the jury, 
to comment on the evidence and advise as 
to the facts was not an essential attribute of 
trial by jury as it existed at common law, 
and held that a statute limiting the charge 
strictly to matters of law was not an infringe- 
ment of the right of trial by jury guaranteed 
by successive Illinois constitutions. The court 
also decided, in upholding the legislative en- 
actment, that this restriction of the functions 
of trial judges was not such an assumption 
of, or interference with the judicial power 
as to bring the statute into conflict with the 
“separation of powers” clauses of the same 
constitutions. An able dissenting opinion ex- 
pressed contrary views on both points in- 
volved. 

The result reached by the majority is ap- 
parently out of harmony with other very 
recent decisions of the Illinois court, and 
seems questionable from the standpoints of 
both legal reasoning and the practical admin- 
istration of justice. 

The case was presented on writ of error 
sued out by the defendant, Kelly, to reverse 








* Assistant in Legal Research, Univ. of Mich. 
Law School. 


a conviction by a jury of the crime of larceny, 
on the ground that the judge had commented 
on the evidence in his charge to the jury, 
contrary to the provision of the practice act. 
To sustain the judgment, the state argued 
that this provision was unconstitutional for 
the reasons suggested above. The argument 
that the right of jury trial was infringed by 
the statute was based upon the following 
points: 1. The jury trial guaranteed in all 
the successive constitutions was the jury trial 
as it existed at common law; 2. The right 
exercised by the judge in this case, and denied 
by the statute, was a part of jury trial at 
common law; 3. This right was an essential 
attribute of such trial and not a mere detail 
of procedure. 

The first of these points had been settled in 
Illinois by numerous adjudications, and was 
not open to question. The minority argued, 
and by implication the majority agreed, that 
the second point was also incontrovertible. 
In view of the well-known English practice 
from the time of which Blackstone wrote to 
the present day, this conclusion seems in- 
escapable. On the third point, however, the 
court divided, the majority taking the view 
that this right was only a procedural detail, 
not protected by the constitution, and subject 
to legislative change. 


- 








- 


— 


AMERICAN JUDICATURE SOCIETY 17 


An examination of that portion of the opin- 
ion in which it is sought to justify this con- 
clusion reveals a dearth of authoritative ma- 
terial supporting the court’s view. Quite a 
little space is devoted to a discussion of cases 
and other authorities which advance the prop- 
osition that “the object of a constitutional pro- 
vision guaranteeing the right of a trial by 
jury is to preserve the substance of the right 
rather than to prescribe the details of the 
methods by which it shall be exercised and 
enjoyed.” Probably no one would question 
this statement, but its application to the in- 
stant situation is by no means clear. A thor- 
ought analysis of the cited cases by the dis- 
senting justice shows them to be quite ir- 
relevant, and not at all analogous to the case 
at hand. One of the authorities relied on is an 
article by Prof. Austin W. Scott, “Trial by 
Jury and the Reform of Civil Procedure,” 
appearing in the Harvard Law Review, vol. 
31, page 669, from which a passage is quoted 
to show his view that only fundamental in- 
cidents “are placed beyond the reach of the 
legislature.” As the minority point out, to 
have done justice to that writer, the court 
should have quoted his further view that the 
right of the judge to comment on the evi- 
dence is one of the most important of the 
fundamental incidents, and his opinion that: 
“It may well be questioned how far the leg- 
islature can constitutionally curtail in this 
way the power of the judge.” 

The court then states its conclusion that 
the right contended for is not an essential 
attribute of jury trial. No independent rea- 
soning or analysis is given, nor is any fur- 
nished by the cases relied upon. The court 
cites two groups of cases, the first of which 
are cases in which courts, concerned with en- 
tirely different phases of jury trial, have pur- 
ported to enumerate the essentials of such 
trial, and in doing so have failed to mention 
the right of the judge to advise on the facts. 
Note that the court is here relying not upon 
positive adjudications, nor even upon positive 
dicta, but upon negative implications arising 
through the interpretative process expressed 
by the formula “expressio unius est exclusio 
alterius.” Since the cases (with one excep- 
tion) fail to mention the part of the judge 
at all, they would be equally good authority 
for an argument that there need be no judge 
present to have a constitutional trial by jury. 
The second group are cases in which other 
courts have applied a rule similar to that 
prevailing in Illinois under the statute, but 
without consideration of the effect of the rule 
on the constitutional trial by jury. In dis- 
posing of Illinois cases of this character 
earlier in the opinion, the court had conceded 
(in accordance with precedents approved and 
followed within less than a year of this case) 


that cases in which no constitutional question 
was raised were not in point once the validity 
of a statute was challenged. 

The court then dismisses the only case au- 
thority directly in point, the decisions of the 
United States Supreme Court in Capitol 
Traction Co. v. Hof (174 U. S. 1), Patton v. 
United States (281 U. S. 276), etc., by say- 
ing that the seventh amendment does not 
apply to the states. Mr. Justice De Young, 
dissenting, pointed out the obvious fallacy im 
this reasoning. It is true, of course, that in- 
terpretations by federal courts of provisions 
of the federal constitution which apply only 
to the federal government are not binding 
authority on interpretations by state courts of 
similar provisions in state constitutions, but, 
since both provisions preserve the same right, 
it is difficult to see what higher persuasive 
authority there could be than decisions of the 
highest court of the land. 

The next argument of the court in support 
of its main conclusion is quite ingenious. The 
constitutional provision, it is said, was de- 
signed primarily for the protection of the ac- 
cused and, since it is nowhere held that the 
accused may demand a charge upon the facts, 
it follows that it was merely a personal priv- 
ilege of the judge. It has been held, however, 
in the supreme court cases cited above, that 
the accused has a right to have his trial con- 
ducted by a judge empowered to assist the 
jury in its determination of the facts when 
necessary to secure justice. Under the cir- 
cumstances, we could hardly expect a holding 
which would go further than this, as the 
power must of necessity be discretionary in 
the judge, to be exercised not in every case, 
but only when the jury is likely to be misled 
by complicated evidence or the ingenuity of 
counsel; and an appellate court could correct 
an abuse of this discretion only when exer- 
cised wrongly, since, if not exercised, the 
record alone would not present sufficient data 
for a determination of whether it should have 
been exercised. As expressed by the Vermont 
court in the case of Sawyer v. Phaley (33 Vt. 
69, at 73): “The exercise of the right, the 
time, manner, and duty of exercising it must 
always rest in the discretion of the judge. 
It depends so much upon the particular cir- 
cumstances of cach case, upon the course and 
character of the argument and sometimes even 
upon facts outside of the case, such as popu- 
lar excitement and external influences which 
affect, or are meant to affect, the feelings, 
prejudices, and judgment of jurors, that the 
judge alone can properly estimate them; and 
it becomes at times a difficult and delicate, 
though none the less an obligatory duty upon 
him to determine what he ought to say and 
where he ought to stop.” 

Furthermore, there is reason to doubt the 
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correctness of the court’s apparent assumption 
that, because the power 1s discretionary, it 
cannot operate as a protection to the accused. 
A jury is as likely to be improperly influenced 
by the prosecution as by the defense, unless 
guided through the intricacies of the facts by 
an impartial judge. The force of this reason- 
ing as applied to Illinois is further strength- 
ened by the fact that this same Illinois court 
has recently held, in People v. Scornavache 
(179 N. E. 909), that the state may demand 
and secure a jury trial even though the ac- 
cused wishes to waive the jury and be tried 
by the court.1. A possibly innocent victim of 
circumstantial evidence often has little chance 
at the bands of a jury prejudiced by news- 
paper headlines and inflamed by a politically- 
minded prosecutor, unless the judge is per- 
mitted to assist them to sift the actual evi- 
dence and see it in a true light. We often 
lose sight of the fact that the tyranny of 
juries is no less a menace to freedom and 
justice than the oppression of judges. 


Dissenting Opinion Preferred 


The discussion thus far has dealt with the 
reasoning of the prevailing opinion. An in- 
dependent consideration of the question in- 
volved strengthens the view of the dissenting 
justices that the result reached is legally 
and practically unsound. As has been pointed 
out above, the constitutional question has pre- 
viously been squarely raised in only one 
American jurisdiction, and tne federal courts, 
including the United States Supreme Court, 
have repeatedly held that a trial in which the 
judge is a mere umpire is not sufficient to 
satisfy the constitutional demand. The lan- 
guage used in Capitol Traction Co. v. Hof, 
supra, is unmistakably clear on this point. 
“*Trial by jury,’ in the primary and usual 
sense of the term at common law and in the 
American constitutions, is not merely a trial 
by a jury of twelve men before the officer 
vested with authority to cause them to be 
summoned and impaneled, to administer oaths 
to them and to the constable in charge, and 
to enter judgment and issue execution on 
their verdict; but is a trial by a jury of twelve 
men, in the presence and under the superin- 
tendence of a judge empowered to instruct 
them on the law, and to advise them on the 
facts, and (except on acquittal of a criminal 
charge) to set aside their verdict if in his 
opinion it is against the law or the evidence.” 
Judges of many state courts, concerned with 
the constitutional right, although not with 
statutes alleged to infringe it, have been 
equally clear in asserting that the assistance 
of the jury by the court, in analyzing the 


1 See the interesting comment on this decision by 
Prof. Jerome Hall in the April, 1932, issue of the 
American Bar Association Journal. 


evidence, is a necessary, as well as an “emi- 
nently proper” part of trial by jury. 

It is true that the common law rule has 
been abrogated in a majority of the states by 
constitutional provision, legislative enactment, 
or judicial decision.2 But as Prof. Sunder- 
land said, in the article just cited: “It is 
hard to account for this widespread depart- 
ure from the well-settled principles which 
have always governed the jury trial. The 
courts which have judicially created the doc- 
trine, like the legislatures or the people who 
have enacted the statutes, doubtless did so in 
the belief they were preserving inviolate the 
right of trial by jury. But they have no- 
where, so far as the writer’s researches have 
shown, considered the question in a broad 
way, nor have they, in most cases, indicated 
an appreciation of the fact that they were 
announcing a doctrine unfamiliar to the com- 
mon law. Without argument, without exam- 
ination, without authority they have simply 
held that an expression of opinion of the 
facts by the judge invades the province of the 
jury.” 

That much of the trouble was caused by a 
misunderstanding of the precedents is shown 
by a Pennsylvania case (Delany v. Robinson, 
2 Whart. 503), in which Chief Justice Gib- 
son, in upholding the right and duty of the 
judge to comment on the evidence, congratu- 
lates his readers upon the superiority of the 
American practice over the British in this 
very respect, that American judges are so 
permitted to do, while British judges are not. 
It is now well recognized that the judges of 
England have always rendered a large meas- 
ure of assistance to juries in the determina- 
tion of facts, but the error of the famous 
Chief Justice was quite common in this coun- 
try, and in the minds of weaker and less 
far-seeing judges than he, doubtless had much 
to do with the development of this departure 
from the common law. 





2See citations in an article by Prof. Edson R. 
Sunderland, “The Inefficiency of the American 
Jury,” published in the Michigan Law Review, 
vol. 13, page 302, at pages 307-9. CoNSTITUTIONAL 
Provisions: Arizona, Arkansas, California, Dela- 
ware, Nevada, South Carolina, Tennessee, and 
Washington. STATUTES: Alabama, Colorado, 
Florida, Georgia, Illinois, Iowa, Louisiana, Maine, 
Massachusetts, Missssippi, North Carolina, North 
Dakota, New Mexico, Oregon, South Dakota, Texas, 
and Wyoming. (The statute has been repealed in 
South Dakota, and in other states, notably Maine 
and Colorado, the effect of the statutes have been 
narrowed by judicial interpretation). JUDICIAL 
DECISIONS: Idaho, Indiana, Kansas, Kentucky, 
Maryland, Michigan, Missouri, Montana, Nebraska, 
Oklahoma, Ohio, Virginia, and West Virginia. 
(Varying degrees of restriction are shown by these 
decisions. A statute in Michigan, has reinstated 
the common law rule). In addition to what has 
been indicated above, the common law rule ap- 
parently prevails in Connecticut, Minnesota, New 
Hampshire, New Jersey, New York, Pennsylvania, 
Rhode Island, Utah, Vermont, Wisconsin, and the 
federal courts, although, in some of these juris- 
dictions, it is not clear how much use is made of 
their power by the courts. 
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Another possible explanation of the change 
is to be found in the period during which it 
took place, for in the early nineteenth cen- 
tury the courts were being subjected to at- 
tacks from all angles by the leaders of the 
popular party then in power.* It will be re- 
membered that it was during this period of 
Jeffersonian democracy that the power of 
courts to pass on the constitutional validity 
of statutes was seriously questioned, and when 
upheld by the courts, that attempts were made 
to curtail or abolish it. A more striking 
parallel to the matter at hand is the declara- 
tion by constitutional provisions, statutes, and 
judicial decisions during this era that the 
jury, in criminal cases, were the exclusive 
judges of the law as well as the facts. This 
doctrine, also founded in part upon miscon- 
ceptions of earlier practice, did not become 
so widespread as the doctrine we are con- 
cerned with and died out much earlier. IIli- 
nois was almost the last state to fall back 
into line when, a year ago, in People v. 
Bruner (343 Ill. 146), the supreme court held 
the century-old statute giving the jury the 
power to decide the law was invalid on the 
same grounds urged against the statute in the 
present case. 

Regardless of the cause of the innovation, 
it is now certain, in the light of modern re- 
search, that it is an innovation, and one which 
profoundly alters the character of trial by 
jury as conceived by the writers on the com- 
mon law who so loudly praised its efficiency. 
In a passage, quoted by Justice De Young 
in the dissenting opinion from Thayer’s “Pre- 
liminary Treatise on Evidence at the Common 
Law” that learned writer said: “It is not 
too much to say of any period, in all English 
history, that it is impossible to conceive of 
trial by jury existing there in a form which 
would withhold from the jury the assistance 
of the court in dealing with the facts. Trial 
by jury, in such a form as that, is not trial 
by jury in any historic sense of the words. 
It is not the venerated institution which at- 
tracted the praise of Blackstone and of our 


3 Dean Pound, in an interesting lecture published 
in the Dakota Law Review, vol. 2, page 5, sug- 
gests that the cause of these attacks on the judi- 
cilary was a reaction by immigrants from certain 
particularly brutal judges in their native land, 
particularly Jeffreys in England, and Braxfield 
in Scotland. 

4See citations in Bishop’s New Criminal Pro- 
cedure, vol. 2, pages 839 and 840. Constitutional 
provisions exist in Georgia, Indiana, Louisiana, 
Maryland, and Oregon, but have been disregarded 
or explained away by the courts in Georgia, Louis- 
jana, and Oregon. Statutes exist in Connecticut, 
Georgia, Illinois, and Massachusetts, but have 
been disregarded, explained away, or held unconsti- 
tutional in all these states. In Alabama, Arkansas, 
Maine, Massachusetts, Pennsylvania, Tennessee, 
Virginia, Vermont, and probably other states, and 
in the federal courts, there are early decisions 
which reflect the influence of this doctrine in vary- 
ing degrees, but they have all been specifically 
or practically overruled. 


ancestors, but something novel, modern, and 
much less to be respected.” 

Once it is understood that this power of 
the judge was a part of the common law trial 
by jury, it seems impossible to doubt that it 
was an essential part and not a mere formal 
detail. Every court which has discussed the 
essentials of jury trial has started with the 
two propositions that the number must be 
twelve, and that the verdict must be unani- 
mous, and have added to this list according 
to the nature of the particular problem pre- 
sented. Thus a large number of courts have 
added the requirement that the jury must be 
impartial, and some others have added that 
“the trial should be in the presence and under 
the superintendence of a judge’ having power 
to instruct them as to the law and advise them 
in respect of the facts.” Looking at the mat- 
ter realistically, it is hard to see that the 
presence of twelve men (magic number), or 
the fact that the jury have reached a unani- 
mous verdict (often by means of threats), is 
more of substance, as opposed to form, than 
the fact that the jury has been assisted by a 
trained judge. 


The Expedient View 


Turning now to view the question purely 
from the standpoint of expediency, the weight 
of the argument seems clearly on the side of 
the rule allowing the judge to comment on the 
facts. As was pointed out in the article last 
cited, the burden placed by the necessity of 
trial by jury upon the administration of jus- 
tice would be lightened in many ways by a 
removal of the handicaps suffered by the mod- 
ern jury as a result of having been deprived 
of the help of the only unbiased person who 
could be of assistance. Briefly, the points 
established may be summarized as follows: 


1. Jt would reduce the time, strain and 
scandal in empaneling juries, since “in the 
face of a clear, dispassionate and candid anal- 
ysis of the merits of the case by an impartial 
judge” the desire on the part of counsel to 
secure a jury susceptible to blandishments and 
to appeals to prejudice and sympathy would 
largely disappear. 

2. It would facilitate the introduction of 
evidence, since counsel would not so often 
protest the admission of evidence, nor at- 
tempt to introduce evidence which could have 
only a prejudicial effect, if an analysis and 
summing up by the judge were to precede 
submission to the jury. Furthermore, both 
trial and appellate courts would tend to re- 
lax the rigid rules of evidence if the judge 
in his charge were permitted to point out 
the relative value of different kinds of 
testimony. 

3. It would enable the judge to exercise 
much more effective control over the conduct 
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of the trial. At present, the judge must be 
overly cautious in every ruling made at the 
trial lest it later be viewed by an appellate 
court as an intimation of his opinion on the 
evidence. 

4. It would simplify the task of instructing 
the jury on the law. The dividing line be- 
tween instructions which are too abstract 
to be of any value, and those which invade 
the province of the jury, is so fine, under 
the rule that the judge cannot comment on or 
even mention specific evidence, that the prob- 
ability of error is enormous. 

5. It would reduce the frequency of re- 
sort to that expensive remedy for bad ver- 
dicts—the new trial. Except in the case of 
an acquittal of a criminal charge, a verdict 
which is against the evidence will be set aside 
by the trial or appellate court, and a new 
trial granted. There is no good reason why 
the judge should not be permitted to assist 
the jury to reach a correct verdict in the first 
place, as long as the final decision is left 
to them, instead of being forced to remain 
silent until the harm is done, and then to 
start over again. 

In short, we do not regard the verdict of 
the jury as sacrosanct (except as the con- 
stitutional prohibition of double jeopardy 
prevents its being disturbed in certain cases) 
unless it is in accordance with the evidence 
as the judicial eyes see it. Why, then, should 
we insist upon such strict precautions to in- 
sure that no suggestion of the judge’s view 
reaches the jury when it might help them? 
Especially since these precautions also oper- 
ate to delay the proceedings and increase the 
time spent in the trial. 


For many years there has been consider- 
able agitation for the abolition of the jury 
system, and attacks upon it have grown more 
and more frequent. But at least some of the 
evils pointed out in these attacks are not 
faults altogether inherent in the system itself, 
being attributable rather to the emasculation 
of jury trial which has taken place in so 
many American states. The inefficiency of 
the jury, shown by its enormous waste of 
time, and the undependability of the jury, 
reflected in its erratic and illogical verdicts, 
could be reduced to a minimum by the prac- 
tical guidance of a wise judge, as is shown 
by the experience in England, and, to a lesser 
extent, in our own federal courts. 

It is encouraging to find that the movement 
to restore the traditional trial by jury has al- 
ready begun. The South Dakota legislature 
has repealed a statute restricting the power 
of the judge, and the new Michigan code of 
criminal procedure, adopted in 1927, affirma- 
tively declares the common law rule. The 
model criminal code recommended by the 
American Law Institute, which contains a 
similar provision, may be expected to lead 
to further developments along this line. But 
it should not be necessary to appeal to the 
slow-moving legislative process to enforce a 
constitutional mandate which it is the right 
and duty of the courts to enforce, and prog- 
ress will be long delayed without the help 
of the courts. It is regrettable that the IIli- 
nois court refused to take the lead in the 
return to common law practice, and we may 
hope that the sound reasoning of the minority 
of the court will outweigh the effect of the 
holding of the majority, when the question 
is presented elsewhere. 





Court May Raise Admission Standard 


In Advisory Opinion Massachusetts Supreme Judicial Court Holds Legis- 
lature May Not Impose Its Will in Respect to Judicial Prerogative 


Massachusetts has joined the preponderant 
list of states in which the courts have held 
that the judicial department cannot be dictated 
to by the legislature in respect to admission 
to practice law. In a number of these states 
the courts have ruled that statutes defining re- 
quirements for admission only express a mini- 
mum and that the highest court cannot by 
such enactments be deprived of its implied 
power to control its officers by refusing to 
admit persons found to be deficient either as 
to character or learning. The legislative 
standard is construed to be a minimum re- 


quirement only, which is not repugnant to a 
rule of court which imposes higher require- 
ments. 

It came about in an interesting way in 
Massachusetts. In no other state has there 
been equal conflict between those seeking to 
elevate the legal profession and those seeking 
to make it a preserve for ambitious youth 
more or less regardless of qualifications. 1n 
every legislative session for years there have 
been bills which bar associations have had 
to fight—bills which have made associations 
timid in seeking progress. The general edu- 
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cational requirement there ig still “high school 
or its equivalent.” 

In this year’s assembly a bill was introduced, 
said to be sponsored particularly by Dean 
Gleason Archer, of Suffolk Law School, which 
is understood to yield a higher profit through 
mass production than any other proprietary 
law school in the country, which bill was 
deemed by har leaders to be an invasion of 
judicial powers. Previously the judicial coun- 
cil had recommended that applicants for ad- 
mission to practice be given oral as well as 
written examinations. This was approved by 
the supreme judicial court and the board of 
examiners began oral examinations. Finding 
that this work imposed more labor than the 
board could accomplish, it requested the court 
to permit the appointment of readers of the 
examination books. Permission was accorded. 


The bill was aimed to break down this prac- 
tice by forbidding the examiners to employ 
any assistants. At its third reading in the 
senate a motion prevailed to have the measure 
submitted to the supreme judicial court for an 
advisory opinion. In a carefully reasoned 
opinion handed down on April 20 the legis- 
lature was informed that it would be a viola- 
tion of the constitutional provisions concern- 
ing separation of powers for the legislature 
to restrict the court’s power in the manner 
proposed. 

Very generally there has been opposition 
in the states to the principle of the advisory 
opinion, but it has been used with good effect 
in Massachusetts and in Ontario, and if it had 
been available a great deal of wasteful litiga- 
tion might have been avoided in other states. 


Los Angeles Bar Association Deals With 
Scandals in Superior Court 


A committee of the Los Angeles Bar Asso- 
ciation made a report in the Bulletin (Apr. 21, 
1932) which relates in fourteen pages of small 
type the story of an investigation of receiver- 
ship scandals in the Superior Court of Los 
Angeles County. This investigation and re- 
port is probably without precedent in this 
country as an instance of a great public duty 
of a most painful nature executed by a bar 
association. The committee reports that Judges 
Walter Guerin, Daily S. Stafford, and John 
L. Fleming have been guilty of conduct which 
has of necessity “seriously affected the good 
repute of the bench at large and engendered 
the belief that litigants do not receive fearless 
and impartial consideration. This strikes at 
the very foundations of the administration of 
justice.” 

As to these judges the recommendation is 
made that, unless they resign the Association 
institute recall elections. As to another judge 
the committee report a “highly improper” act 
but recommends that the matter be held in 
abeyance, a grand jury being at work at the 
time the report was filed. As to a fifth judge, 
his actions are called “indiscreet and improper” 
but no action is recommended owing to the 
judge’s vigorous aid in cleaning up the 
scandals. 

Los Angeles County now has a bench of 
forty superior court judges and for some time 
it has been apparent that the law concern- 
ing administrative direction has been inef- 
fective. The chief justice has been deprived 
of real power by the nature of his tenure, and 
its brevity. In a general way the situation is 
like that in similar large trial courts, and the 
larger they are the more difficult it is to sub- 
ject them to an administrative control which 


makes them in reality a bench rather than a 
large body of individual judicial politicians. 
With short terms and popular elections in a 
metropolitan district there is far more of poli- 
tics than law in the career of many judges. 
And even the decent, responsible judges, al- 
most to a man, resist any approach to real 
administrative direction. Ordinarily, so far 
as the public knows, this results only in slack- 
ness of work and long delayed justice, but it 
sails along the coast of scandal, and there 
would be more shipwrecks if bar associations 
were stronger. As to this resistance to what 
would make the bench as a whole successful 
and revered, the point of view of the average 
judge was well expressed by one of the best 
judges in Chicago, when, in irony, he said: 
“We want to be responsible only to the sov 
ereign clectorate.” 

Probably no person would argue that it is 
possible in a metropolis to induce the best 
brains and best character of the bar to en- 
gage in judicial politics. The court the public 
deserves to have must be independent of poli- 
tics—not so much partisan politics, as per- 
sonal politics. But meanwhile efforts must be 
made to give such a court strong centralized 
direction and plans have been in the making in 
Los Angeles in the past year. Mr. John 
Perry Wood offers a real solution to a pressing 
problem wherever an administrative head is 
needed for a court. It is that the chief be 
appointed by the judicial council. Until this 
suggestion was made there were but two ideas 
extant: one that the executive judge be elected 
by the people, and the other that he be chosen 
by his colleagues. Both of these plans have 
proved that they are no insurance of a wise 
selection. An elected chief may be unfit for 
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a term of years; one chosen by the judges is 
likely to be a weak person, he is afraid really 
to manage the court, and if his term is brief 
he is certain not to manage it. There have 
been conspicuous instances of these failures, 
and an occasional success is not sufficient to 
offset the obvious risks: 

It was the receivership rock which split the 
common pleas court in Cincinnati shortly after 
a chief justice had been chosen by them under 
the same law that gave the Cleveland com- 
mon pleas court an administration so excel- 
lent that its methods have been widely copied 
as to trial calendars and administration gen- 
erally. In Cincinnati a majority of the judges 
voted to abandon management when they 
found that the political perquisites of receiv- 
erships were not to be equally shared. 

In Los Angeles the reward for political 


support and the hope of winning such support 
was sufficient to break down the morale of 
several judges, and once broken down cash 
payments followed, even in checks drawn di- 
rectly on. receivership funds. 

These judges, the Editor is informed, will 
certainly be recalled if they do not resign. 
The scandal should result in providing that 
bench with a real directing head answerable 
to the judicial council, to whom he must at 
least submit reports of the condition of dock- 
ets. It has already set a high mark for bar 
association ambitions. There can be no ques- 
tion that the honest judges in the’ Superior 
Court will suffer to some extent. They should 
give enthusiastic support to a reform measure 
which will enable them to earn a record of 
faithful service. 


Civilizing Civil Procedure 


Familiar Chancery Practice Affords Principle Needed to Make 
Adjudication of Private Controversies Prompt and Inexpensive 


The ancient Abderites were traditionally ridiculous in antiquity 
because they built an enormous fountain without an adequate water 
supply, so that such as they had trickled through the nostrils of 
their Tritons and other ornamental appendages, so as to give them 


the appearance of influenza. 


Such is the equipment of our courts, 


busy as they are—Charles A. Boston. 


Mr. Charles A. Boston, in an exhaustive 
appraisal of judicial administration in New 
York (Bul., N. Y. S. B. Assoc., Jan., 1932) 
made a brief reference to the most funda- 
mental and important fact concerning civil 
procedure, in the following words: 

“It is an interesting fact that in Roman law 
the issues and law were settled by the praetor 
before the judex took hold of the case at all. 
Possibly no outworn system has justified itself, 
but the order of this procedure is worthy of 
consideration; the praetor could formulate his 
instruction on the law in a very simple announce- 
ment without any struggle over the facts.” 

Mr. Albert Kocourek explained the earlier 
Roman system in an article in this Journal 
(vol. v, no. 4). Originally the Roman sys- 
tem of justice was more solidly encased in 
formality than any we now know of. Then 
came, in the best period of the republic, a 
practical, simple and expert adjudication which 
has never been excelled. 


In a city estimated to comprise one million 
people there was for a time one praetor, and 
later, two. To them came all litigants with 
their lawyers. The claims and defenses were 
speedily disclosed through oral questioning by 
the praetor. Here let us quote Kocourek, 
who presents an illustrative colloquy: 


A Typical Roman Lawsuit 


Let us suppose that Aulus Agerius and Nu- 
merius Negidius each possess a “fundus Italicus” 
and that these farms are adjoining tracts. Let 
us suppose A. A. asserts a power of conducting 
water over the “fundus” of N. N. as a “praedium 
serviens” and that N. N. denies the power and 
has interfered with its exercise. 

A. A. summons N. N. to appear before the 
praetor. This summons is oral. N. N. is obliged 
to obey the summons. If he refuses, according 
to a provision of the Twelve Tables, A. A. can 
resort to self-help to bring N. N. to court by 
force. The parties now come to the Forum and 
appear before the praetor, the highest judicial 
magistrate of the state. The practor, clad in a 
purple robe, is seated on a curule chair sur- 
rounded by his consilium and is attended by a 
guard of lictors. 

The plaintiff or his patronus states the griev- 
ance in a few words. On the facts he may 
suggest that he is entitled to an “actio confes- 
soria in rem” which seems to be the remedy 
posted on the praetor’s album. The praetor now 
calls on-the defendant to state his defense. We 
may represent the rest by an imaginary transcript 
of the proceedings: 

N. N.: The plaintiff is not entitled to an 
“actio confessoria.” The alleged servitude was 
— by a pact. It is not quiratary owner- 
ship. 
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Praetor: That is immaterial. I have often 
ruled that ownership “in bonis” is a substitute 
for “dominion ex jure Quiritium.” I so rule 
here by analogy. The plaintiff may have the 
“actio Publiciana.” Have you any other defense? 

The pact was made with Publius 
Maevius who suffered “capitis dieminutio.” 

Praetor: The claim here is of “praedium 
rusticum.” The point is overruled. Is there 
any other defense? 

N. N.: I deny any interference with the 
servitus. 

Praetor: Since the title to the servitus is not 
disputed, let an “interdictum de acqua” issue and 
let the question of damages be referred to Sextus 
Aemilianus. 

A written formula is now drawn up and the 
parties seek out Sextus Aemilianus at the Forum. 
They explain the case to him informally and 
the plaintiff delivers the formula. The referee 
sets a time for hearing and the case is quickly 
heard. The referee makes a verbal award and 
that ends the case. It was a law of the 
Twelve Tables that issues must be joined before 
midday and the trial finished before sunset. 
This rule prevailed at least in letter as late as 
Cicero’s time. 

The character of the formula may best be 
shown by setting out an example given by Gaius. 

“Let Titius be judge. If it appears that Aulus 
Augerius deposited a silver table with Numerius 
Negidius and that by the fraud of Numerius 
Negidius it has not been restored to Aulus 
Agerius, then condemn Numerius Negidius to 
pay Aulus Agerius the value; if it be not shown, 
let him be absolved.” 

The formula was flexible enough to protect 
any claim recognized by law or to include any 
special defense. When a novel situation arose 
not covered by the forms already posted, the 
praetor invented a form to fit the case. 

In the controversy illustrated by the foregoing 
colloquy, the issue would be formulated within a 
few minutes and the whole dispute in a normal 
case would be brought to issue in less time than 
a paragraph in a common law declaration or a 
bill in equity could be drafted. For the pur- 
poses of administration of justice the praetor’s 
chief function lay in his power to formulate the 
issue. He was not a mere umpire, not a digni- 
fied spectator officiating in a contest of subtlety 
and evasion, but a legal surgeon of exalted rank 
actively interested in a just and speedy legal 
operation. The pith of the whole matter lies in 
that. , 

The case illustrated would consume from three 
months to a year before it would be ready for 
a reference in a modern court of chancery, and 
not improbably another year before final decree 
and the first steps of appeal. 

At Rome the highest judicial officer of the state 
functioned at the most critical and important 
stage of a legal controversy—the definition of 
the issues. 

The praetor was the chief diagnostician of 
legal discord. The success of the operation, if 
one was needed, could well be left to trained 
experts, as was done at Rome, but it was of 
fundamental importance that the nature of this 


operation should first be determined by competent 
authority. There is much less danger of sewing 
up a hacksaw in the abdominal walls of an 
etherized patient than of cutting out an appendix 
when only a second molar needs extraction. It 
is not otherwise, we think, in legal pathology. 

The system of common law pleading is one of 
the by-products of the Middle Ages when logic 
was thought to be not only a science but even 
the Queen of Sciences. It is one of the cruelist 
illusions which has ever been fastened on erring 
human nature that by a logical system of paper 
pleadings, controlled entirely by the parties, two 
adversaries could be brought against their will 
to state the exact scope of their legal differ- 
ences. The system is more than a failure. 
It not only does not accomplish its intended pur- 
pose, but it creates an artificial discord which 
distracts attention from the living reality, the 
real controversy. The result is that a large 
portion of the actual time spent by courts and 
attorneys in the administration of justice is de- 
voted, not to the antecedent facts of the con- 
troversy, but to a trial of the record. 

The whole procedural establishment needs 
overhauling from top to bottom, but in no feature 
more than in the system of pleading. 


Analogy in Chancery Practice 


The Roman system not only preserved the 
roles of counsel and advocate for several thou- 
sands of lawyers, but it dignified the office of 
lawyer (judex) by employing him, accord- 
ing to his proved capacity, to determine the 
facts according to the formula placed in his 
hands. Of all the members of the bar the 
high magistrate had his choice in making ref- 
erences. It must be presumed that he ig- 
nored any judices whose services were found 
to be unsatisfactory to litigants. 

Let us not be so naive as to suppose that 
four hundred years of successful adminis- 
tration of justice by Rome can make the 
slightest dent in twentieth century minds. But 
it is arguable that we Americans, heirs of a 
primitive mode of litigating, must in the full- 
ness of time demonstrate our practicality. As 
a people we are contented with only the best. 
Nothing can long withstand well considered 
public demands. It is arguable that we might 
cast about until we found a system of pro- 
cedure which would permit of defining the 
issues of contention through a competent judge 
and then determining the issues of fact 
through a reference.* 





*In an address to the New York State Bar 
Association a number of years ago, Mr. Elihu 
Root described a dramatic scene in a New York 
City courtroom which he had observed while a 
young practitioner. Two giants of the bar, Mr. 
James C. Carter and Mr. David Dudley Field, were 
awaiting the judge’s entry to begin trial of a 
case in which they represented opposing interests. 
With fine sarcasm the former referred to Field’s 
ideas on reform of pleadings as equivalent to two 
old women coming into court and telling the judge 
of their contentions. Field’s reply is not reported. 
But, in the fullness of his experience, and after 
he had become the recognized dean of American 
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Now that one thinks of it he realizes that 
we have had that thing, in its essential fea- 
tures, in our chancery practice. We would 
long since have explored every possibility of 
trial through reference were it not for such 
things as the constitutional right to jury trial, 
distrust of “popularly” chosen judges, and 
more than all else the low average education 
and responsibility of the bar. In most con- 
troversies justice is precisely what one of the 
parties does not want. As Mr. Boston points 
out in his article, the State assumes the pub- 
lic duty of adjudicating private controversies. 
The State then is weak if it tolerates a sys- 
tem which plays into the hands of those who 
seek to evade justice. That toleration can be 
observed in all stages of American history, 
partly due to the chaotic condition of a people 
of diverse origins who were swarming over 
a continent, and partly due to the fact that 
until recently we were in the main a people 
in debt. 


Object Lesson in Michigan 


We have an object lesson in the Cir- 
cuit Court of Wayne County, Michigan, 
where some time ago a formulary procedure 
was re-invented and is working with a high 
degree of efficiency.!. Under it the executive 
judge of the court, sitting in Detroit, hears 
the contentions of the parties in lien cases, re- 
ceives the written evidence, and refers the 
issues to a referee. Doubtless a colloquy be- 
tween Judge Jayne and the attorneys for 
several contractors and material men and the 
owner of a title to property could be reported 
which would be a fair analogy to the one 
supplied by Kocourek. The only considerable 
difference in the actual practice would be that 
in Detroit the court finds it convenient and 
economical to refer issues to salaried lawyers 
who officiate under the statute as notaries. It 
could easily be made possible for the refer- 
ences to be made to eminent local lawyers 
agreed upon by the attorneys for the parties, 
which is no new thing among us.” 

Seen in this light it is obvious that we have 
always possessed in every jurisdiction a hun- 
dred times more potential judges of fact than 


advocacy and statesmanship, Mr. Root gave his 
judgment of the matter by saying that he would 
prefer just such informal pleading, directly at bar, 
to the pleading which he was criticizing. He was 
not staggered by the suggestion that the parties 
should disclose their claims and defense face to 
face before a judge, in lieu of paper pleadings. 
Realizing the inevitable opposition to the posi- 
tion there taken by Mr. Root, and Mr. Kocourek’s 
implied proposals, the editor invites brief articles 
sustaining our tradition and practice of paper 
pleadings. This is coming to be more than a 
theoretical issue and deserves serious argument. 


1 See this Journal, vol. xiv, no. 6, for a ——- 
tion of the manner of trying lien cases in Detroit. 
2A superb example was when Charles E. Hughes, 


as master for the U. S. Supreme Court, determined 
the facts in the litigation concerning lake levels. 


are needed to dispose promptly of all non-jury 
litigation. Very few judges are needed to 
define issues. We are getting pretty close to 
a mode of procedure which is capable of 
exemplifying our racial instinct for efficiency 
and we find it a traditional part of chancery 
practice.* 

The writer believes in jury trial, not as a 
game or as drama, but for just what it is 
actually worth. And its actual worth is in 
affording competent advocates a panel of in- 
telligent, responsible lay citizens who will 
listen to full argument and give their verdict 
in a class of cases to which this procedure 
is adaptable. That class of cases includes a 
minority of the cases filed in any jurisdiction. 
For the determination of guilt or innocence in 
a criminal prosecution of some consequence, 
we know of no better method, especially in 
a time of swift transition in social, legal and 
moral ideas, than jury trial in its proper form, 
to which we are now returning. We flounder 
most in respect to private controversies. But 
it is only a short step to good sens. There 
can be no greater absurdity than congested 
calendars when there are in every jurisdic- 
tion far more than enough competent, trust- 
worthy lawyers to sit and determine issues of 
fact. 


People’s Court Needs Real Reform 


Let us consider the ridiculous situation in 
the municipal court of New York City. This 
is the people’s court; it is the tradesman’s 
court; it stands as a feeble barrier (or per- 
haps better an open road) to deadbeats. It is 
the via crucis of the plaintiff. With a juris- 
diction limited to civil actions involving not 
more than $1,000 there were 491,449 cases 
filed in the last reported year. The court 
actually tried in six months 3,082 jury cases, 
or approximately one and one-half per cent of 
the cases filed in half a year. 

The first observation is that jury trial has 
almost disappeared as an aid to collecting 
debts in New York City. 


In fairness to Professor Kocourek it should be 
said that he did not read this article in manu- 
script or proof. In a letter to the Editor he said: 
“Te agree with you that written pleadings are not 
essential, but I think that, in equity cases, it will 
often be desirable to have written statements from 
the parties as a basis for constructing the formula. 
That the formula system did work for a long 
time in Rome cannot be denied. That the system 
of oral pleading, even in that age of English law 
when pleading was highly technical, was conducted 
on an Oral basis, is a fact well known. The down- 
fall of pleading came with the use of written 
pleadings, and especially the employment of the 
general issue. I am very enthusiastic about the 
possibilities of the formula system, if it could be 
put into competent hands, along with a cost system 
that would penalize a litigant who, unjustifiably, 
made proof necessary. There will be much to be 
thought out and much to be learned from ex- 
perience, and it would be desirable if the formula 
system could be put into use where litigation is 


not too heavy, for the purpose of experimentation.” 
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Let us see how it worked in less than two 
per cent of the cases filed, in which it was 
invoked. The figures appear in Mr. Boston’s 
survey of New York justice. We find first 
that ninety-five per cent of the jury demands 
were made by defendants. It begins to look 
as though jury trial serves only to oppress 
just claimants. And while a verdict for plain- 
tiff was rendered in sixty-eight per cent of 
these trials, the cost to the plaintiff must have 
been in most instances highly oppressive. Mr. 
Boston says that 1209 of these verdicts were 
for less than $250; 531 were between $250 
and $500; and only 150 verdicts were in the 
top one-fourth of the court’s jurisdiction. 

Mr. Boston then inquires: 

“I wonder if anyone has ever considered the 
economic results of putting this sentimental ma- 
chinery of six men taken from their daily voca- 
tions, and one judge and all the paraphernalia 
of a court with its consequent expense, to de- 
termine disputes between two litigants with their 
respective lawyers over less than $250, when 
491,449 current litigants stand at the door de- 
manding justice through machinery occupied with 
methods of operation which take three and one- 
half times as long as some other available 
method, (with a cost very far greater, because it 
takes seven men instead of one), to gratify ; 
defendants who succeed in 997 cases out of 
3,082!” 

The real friends of jury trial should under- 
stand that jury trial perverted is its own worst 
foe. 

To quote further from the same article: 

“While it is embedded in our concepts of re- 
sponsibility, as I have shown, that the admin- 
istration of justice in private controversies is a 
state function, yet it is notorious that the state 
does not equip itself to perform its function 
except fractionally. The ancient Abderites were 
traditionally ridiculous in antiquity because they 
built an enormous fountain without an adequate 
water supply, so that such as they had trickled 
through the nostrils of their Tritons and other 
ornamental appendages, so as to give them the 
appearance of influenza. Such is the equipment 
of our courts, busy as they are.” 

So far as jury trial is concerned the Muni- 
cipal Court gives the appearance of pernicious 
anaemia. 

If there had been no jury trials the court 
would have tried 10,787 cases in the time 
devoted to 3,082 cases, according to the com- 
putation submitted. There is something very 
wrong about this. A court which takes twen- 
ty-eight per cent as much time to try a non- 
jury small case as a jury case is squandering 
its time in the larger class of cases. 

The determination of issues of fact by 
referee, as we propose it, would presumably 
not be applicable to cases involving no more 
than $500, and possibly not to cases up to 
$1,000. The reason for this statement is not 


obscure. A referee should be a conspicuously 
able lawyer in order that his report may be 
accepted without further contention. He 
must be paid adequately. And while adequate 
pay in small cases would doubtless involve 
less ultimate cost than the present time-con- 
suming practice, it would not be satisfactory. 
The referee should be paid by one or both 
of the litigants. A referee receiving an oc- 
casional case could not perform his func- 
tion as economically as a highly paid judge 
who took the cases as they came and devoted 
all of his time to them under an efficient mode 
of trial. 

So it appears that we should preserve our 
inferior judiciary, so-called, but give it the 
simple procedure which its function demands, 


Bed Rock Procedure 


What is this procedure? Let the plaintiff 
fill out a summons form with a statement of 
the amount claimed and the general nature 
of the claim. On return day the parties should 
be able to go before a judge with no more 
than a few minutes delay. In three minutes 
or less the judge is ready to hear the testi- 
mony, and in most cases the hearing will be 
concluded in less than fifteen minutes. Judg- 
ment follows. In trial without a jury the 
rules of evidence are not oppressive. The 
facts are quickly presented. There is no 
record to litigate. The only technical feature 
is entry of the judgment in proper form 
which is taken care of while the next case 
is being heard. 

Such procedure is not as anomalous as it 
may appear. We have it in substance in many 
courts. It results in a large proportion of 
confessions of debt and of settlements. Fre- 
quently the defendant has nothing to fight for 
except time, and his needs in this respect 
may be taken care of in another department 
of the court after judgment is rendered. 

In the municipal court of Chicago it worked 
to perfection in the hands of judges who were 
friendly to it, under a jurisdictional limit of 
fifty dollars. It worked well when the limit 
was raised to $100. But the constitutional 
right to trial by jury hung over it, and when 
the limit was raised to $200 defendants put 
up the jury fee in many instances, and small 
claims procedure lost out. In the hands of 
weak judges the disposition of lawyers to ask 
continuances and to apply the heavy artillery 
of trial procedure could not be restrained. 
But if jury trial was not a constitutional 
privilege it would have been asked in few 
cases and granted in still fewer, and with 
stronger judges the simplest procedure, on 
return day, would have sufficed for summary 
trial in a great majority of the cases, not 
only to $200, but to several times as much. 
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Even a jury fee pitifully small compared to 
the actual cost of a jury has served in that 
court to expedite justice. 

The writer has not studied the Canadian 
courts from Quebec to Vancouver, but he 
ventures the assertion that small causes are 
tried in the divisional courts in all the prov- 
inces in a direct, simple, satisfactory manner, 
as in Toronto. Of course they have the ad- 
vantage throughout Canada of judges who 
have no political interests whatsoever. They 
are free to do their best for the public. There 
is no guaranteed right to jury trial, but it 
is allowed under all proper circumstances. 
It has no place in the small claim action. It 
should be a rare thing in cases involving less 
than $1,000. It will soon be such a rare thing 
in all our cities whether we do, or do not, 
withdraw the constitutional guarantee, whether 
we do, or do not, provide a simple, rational 
procedure. 

The writer is confident that most actions, 
whether of contract or tort derivation, with 
three or four witnesses on each side, may be 
successfully tried to a competent judge at an 
average rate of four to the hour. He has 
seen it done and with no undue haste. Of 
course counsel are presumed to be present 
for the purpose of furthering the adjudica- 
tion. This is said to negative any apparent 
wish to slight small claims. Every sort of 
controversy that the state assumes to adjudi- 
cate deserves the best mode of trial. In every 
trial the most essential need is a competent 
judge. There should be every facility for as- 
certaining all the facts and the law applying 
to the issues. The contentious mode of trial, 
kept within reasonable bounds, presided over 
by a competent judge is the best assurance of 
justice. Without these elements months and 


years of delay and the decisions of appellate 
courts cannot produce satisfactory justice. 

Two things may be emphasized: 

(a) There can be no excuse for failing 
to determine the issues in ordinary trials sum- 
marily. Pleadings are wholly unessential. A 
competent judge can discover the issues in a 
minute or two. The judgment will. stand as 
proof of what becomes res adjudicata. 

(b) The mode of trial must be adapted 
to the nature of the litigation. There are 
cases which deserve a mode of trial involving 
several days of time. For the hundreds of 
thousands of small claims a simpler mode is 
necessary or justice is defeated. The simpler 
mode may not imply any risk. There will 
be presumably some mistakes under any sys- 
tem, however tedious, expensive and meticu- 
lous, and with an additional chance for ap- 
peal additional “corrections” could be made. 
In small claims the only successful adjudica- 
tion is a summary one. In these cases the 
courts are not vindicating theories of law; 
they are allowing or denying claims made 
under the best established rules of common 
behavior. What the litigant wants is as fair 
a chance as his opponent has. And he wants 
to realize that the state has given him access 
to a qualified judge. In a courtroom main- 
tained in a dignified manner the defeated 
litigant will accept his dose with just as much 
equanimity as though the vaunted jury of his 
peers had passed upon his claim. In such a 
court he will be protected from abusive cross- 
examination. This is all very important, for 
defeated litigants should be made to realize 
that they have been mistaken as to their 
opinions and their behavior. Otherwise so- 
ciety has no particular interest as to whether 
John Doe or Richard Roe has to pay for the 
dead horse. 





Right Way to Select Executive Judge 


It is a common thing for state bar associa- 
tions to have from ten to thirty committees. 
And yet no instance is known to the writer 
of an association creating a committee on 
court organization or on the matter of expert 
and responsible direction of the work of trial 
judges. Wherever there are large cities this 
matter is of prime importance, and where 
there are no large cities it is very important, 
though its importance is as yet not sufficiently 
realized. Possibly the limitations imposed by 
constitutions accounts for the apathy of the 
bar in this field. 

But organization and direction soon come 
to the front in states where there is an active 
judicial council. It is seen to be one of the 
two most vital factors in the successful ad- 
ministration of justice, the other being the 
selection’ of competent judges. 


In California the judicial council, which 
has done a great deal to give more man- 
power to the courts of Los Angeles county, 
has created a committee to study the courts 
of that county. One member of this committee, 
Mr. John Perry Wood, in an article in the 
Los Angeles Bar Association Bulletin, em- 
phasizes the need for power in a large city 
court to direct the activities of individual 
judges. The California constitution embodies 
a weak attempt to accomplish this, by provid- 
ing that “The judges of each superior court 
in which there are more than two judges 
sitting shall choose from their own number 
a presiding judge, who may be removed as 
such at their pleasure; subject to the regula- 
tions of the judicial council he shall distribute 
the business of the court among the judges, 
and prescribe the order of business.” 


AMERICAN JUDICATURE SOCIETY 27 


This provision recognizes a need, but is weak 
in operation. The practice is for the courts 
to choose their executives by the rule of 
seniority and to limit them to terms of one 
year. The effect is that “each judge, in order 
of the date of his accession to the bench, 
selects the department over which he will pre- 
side and remains there until some vacancy in 
a department gives occasion for a new selec- 
tion.” This mode of operation suits the judges 
very well but it is a rank perversion of the 
spirit of the constitutional provision. And it 
will doubtless continue until there is a suffi- 
cient source of opinion, either of the bar, or 
of the public, to substitute a rule which can- 
not be so easily thwarted. 


Let Judicial Council Appoint 


As the basis of efficient administration Mr. 
Wood recommends an amendment to the con- 
stitution which would require the judicial 
council to select the presiding judge and to 
continue him in office at its pleasure. Be- 
sides giving him the power already conferred, 
it is proposed also to require expressly that 
the several judges shall accept the assign- 
ments of work made by the presiding judge, 
subject to the rules of the judicial council, 
and shall report to the presiding judge, as 
directed, concerning the business assigned to 
or disposed of by them. 

Later: The board of trustees of the Los 
Angeles Bar Association has adopted a reso- 
lution favoring appointment by the Judicial 
Council and at the next legislative session a 
constitutional amendment will be proposed in 
support thereof. 

There is no question whatsoever that a 
body of judges, to perform efficiently, must 
be subject to direction and to administrative 
recording. In return for the faithful work 
thus made possible, they should be absolutely 
freed from political dependence. The ex- 
change would be most welcome to every judge 
who is worth his salt. 

There is now a sufficient body of proof of 
the very great success attainable by judges 
who work under administrative supervision. 
There can be little progress in the larger 
cities, where justice is usually more dilatory 
and less responsible, without supervision. In 
Cincinnati the judges rejected the optional 
system which has made the common pleas 
court of Cleveland nationally outstanding be- 
cause, apparently, they were deprived of po- 


litical perquisites in the field of receiver- 
ships. One of the ablest members of one of 
Chicago’s large and unsupervised courts once 
said: “We want to be responsible gnly to 
the sovereign electorate.” But in that same 
court, when one of its judges joined in a 
scheme to advertise a theatrical performance, 
and, in a framed issue, solemnly decreed that 
Bacon was the author of the plays commonly 
attributed to Shakespeare, the bench held an 
indignation meeting and obliged the judge to 
reverse himself. This is the only recorded 
instance of the recall of a decision. 

As for the claim that supervised judges are 
made dependent, Mr. John Perry Wood says: 

“Independence in judgment is preserved im- 
plicitly; this is quite a different thing than 
that independence in administration which re- 
sults from lack of administrative supervision. 
It is true a lazy judge, or one who is con- 
cerned chiefly in merely having his own way, 
will not be able to follow his bent so readily. 
Capable and conscientious judges, however, 
will have greater independence.” 

The proposal that the administrative heads 
of courts be chosen by the state judicial coun- 
cil is one which accords with present trends. 
The council is obviously the body which should 
supply needed superintendence in the state 
judicial system. In twenty-five years of ex- 
perience in city courts one problem has re- 
mained unsolved, and that is as to how the 
executive judge should be selected. Ap- 
parently we have been limited to two modes— 
election by the people, and election by the 
bench itself. Both methods involve risks, so 
that nobody has wished to take a strong posi- 
tion on this vital question. The Illinois draft 
constitution provided for the selection of ex- 
ecutive heads for Cook County’s civil and 
criminal courts by the supreme court. That 
would have worked in Illinois because only 
one of the seven supreme court justices comes 
from the district which includes Cook County. 
But to impose this duty generally on a supreme 
court would be far from ideal because it would 
result in unlimited solicitation and the supreme 
court would become immersed in politics. The 
duty, however, is directly in line with the 
work of a judicial council, which is created 
for the purpose of unifying and co-ordinating 
administration. Judicial councils will acquire 
powers as they demonstrate their fitness. 
Power always seeks the most efficient organ. 


Judges frequently have been unjustly condemned, not because 
they were incompetent or lacked industry, but because they were 
the victims of an archaic and cumbersome system, in which a 
genius could not function efficiently. 


—Carrington T. Marshall, C. J. 








Commending Words of Mr. Justice Simms 


Those were words of strong common sense 
which the Hon. John F. Simms, of the New 
Mexico Supreme Court addressed to the Al- 
buquerque Lawyers’ Club, and were quoted 
in the American Bar Association Journal for 
May, 1930. The main argument was that we 
now live in a world in which promptness and 
finality of action, as well as accuracy, are de- 
manded of the legal profession. Although 
given wide publicity heretofore we believe 
that three of the Justice’s paragraphs need 
the emphasis of republication. 

“In the first place, we must start with the 
student in the office or law school. We must 
change his viewpoint. We must explain to 
him that the ability to do the job well is not 
alone sufficient, but to do it rapidly must be 
also considered as an important element. We 
must blast out of his mind the idea that 
the practice of law is a leisurely profession. 
There are more lazy men avoiding the va- 
grancy laws by calling themselves lawyers 
than any other class on earth except farmers 
and preachers. The law is no place for a slow 
moving man, any more than the operating room 
is. The most trifling lawyer in the state wants 
a surgeon who is both competent, dexterous 
and fast. What would we think of a doctor 
who always let his patient die on the table 
because he could not get through in time? 
The shock of prolonged and important litiga- 
tion to business may fairly be compared to 
that which a patient suffers by prolonged anes- 
thesia. We can and should shorten the ordeal. 
We all have seen cases in which both sides ulti- 
mately lost. It would have been better had they 
never been brought, or had they been com- 
promised early in their course. We must in 
some way train out of our young man the ex- 
cessive combat spirit. It is true that all legal 
procedure is, in a sense, a survival of the old 
ordeal of trial by battle. Human ingenuity 
has never devised any other way. It is diffi- 
cult to protect a client with a good case and 
a poor lawyer from the merciless clutches of 
a capable lawyer with a poor case. ‘There is 
no basic equality in human capacities and we 
must continue to allow for these differences 
in ability. But we can stress among our mem- 
bers the necessity of rendering service to the 
client and repressing the lawyer’s individual 
love of a fight. Litigious lawyers gratify their 
vanity by excessive displays of combativeness, 
but the client seldom ever reaps any reward 
from the fray. A well trained lawyer, who 
considers carefully his clients’ rights, should 
be the slowest man on earth to bring on a 
battle, the outcome of which, unless he is a 
fool or a knave, he knows must be uncertain. 
We should, where we can, be steadfast in re- 
maining men of peace. 

* * * 

“Now let’s take a look at the laymen—the 
jury. They are chosen because they are not 
lawyers. A knowledge of the law is both un- 
necessary and often objectionable to their use- 
fulness. They must take the law from the 


court. But how can they? What is the use of 
fooling ourselves into believing that instruc- 
tions instruct a jury. We know better. I 
have often thought of the involved and theo- 
retical effusions called instructions shot at 
twelve good men and true in the box, as the 


-most outlandish thing we see and hear today. 


It is well known among lawyers that a jury 
in a homicide case could be instructed on the 
law of executors and administrators and their 
verdict would be the same as if properly in- 
structed. They go into their room, dismiss the 
instructions from their minds (if they ever 
really caught any part of them), and proceed 
to try Jim Jones for the killing. Why not 
recognize this basic trait in human nature? As 
a matter of fact, we lawyers, especially after 
a hard trial in which adverse rulings have been 
numerous, rather enjoy seeing His Honor walk 
a tight-rope in framing the instructions, and 
generally hope that he will fall off. That may 
be our time to crow, but it is wasted effort 
on all sides. Special interrogatories to the 
jury, which, when answered, will enable the 
court to apply the law of the case, will in- 
evitably supersede the old general verdict. 
And unless we believe the jury has the pardon- 
ing power in criminal cases and the right to 
donate one man’s property to another in a 
civil suit, we should welcome and speed this 
change. 

“What is wrong about a jury school of a 
day or two before trials commence? We train 
everybody else in the technique of their jobs. 
If a trial judge would lecture his jury for a 
day on their duty and function, and carefully 
explain to them that the Governor had the par- 
doning power and not they, we would soon 
find our juries functioning rapidly, exactly and 
without reference to tears or prayers of coun- 
sel. Unless we tell the juryman what his duty 
is, and explain it patiently and carefully, we 
cannot blame him for misusing his function 
in the best of faith.” 

We suggest that the learned Justice assigns, 
not too much importance to the “jury school,” 
but far too much time. It would not take 
many minutes for a judge to prepare the 
minds of jurors for their limited function if 
he used his time wisely. But if the time 
were to be devoted to unctuous flattery of the 
juror as the compendium of all wisdom and 
all virtue, it would be time wasted. The jury 
needs to be made aware of the power of the 
judge and his responsibility for seeing justice 
done. Appreciation of their virtues and im- 
portance may well be left to the lawyers with- 
out fear of disappointment. It is, of course, 
not common for juries to receive thanks from 
successful litigants, but it should be entirely 
unknown. And thanks, at the end of the 
term, from the judge should be formal and 
brief, without flattery. The judge should have 
too much self-respect to electioneer from the 
bench. 





Lawyers Borrow Technique From Doctors 


Addressing the North Dakota State Bar at 
its last annual convention President Morris B. 
Mitchell, of the Minnesota State Association, 
told of experiments made in the preceding 
year to make bar associations of greater prac- 
tical value to members. A list of lawyers 
known to have experience in special fields of 
practice was made up and their services were 
offered to district associations. The results 
apparently had been excellent and plans were 
under way, the speaker said, to extend the 
service. The meetings so addressed are called 
legal clinics. 

The adoption of a word heretofore monop- 
olized by medics came by reason of its ap- 
propriateness. Leaders of the Minnesota As- 
sociation, seeking to energize all local groups 
of lawyers, could hardly avoid comparison 
with the situation in the medical profession. 
Doctors pay about five times as much in dues 
to their organizations as do lawyers. The 
county association is the foundation of or- 
ganization and possesses the right to admit 
to membership. It is necessary to keep the 
county associations alive and active and this 
is not difficult owing to the amount of in- 
formation which doctors need and which they 
may acquire from colleagues. Meetings are 
usually held every month and they are built 
upon formal addresses, or lectures, by local 
members, who report concerning matters of 
professional interest. The medical association 
in a factual sense is itself a great university. 


Field of Law Grows Rapidly 


The law has become so specialized in the 
past generation that general practitioners, un- 
less they be conceited, always have much 
to learn which is potentially useful to them, 
and they are just as willing, probably, to 
impart their learning and experience to col- 
leagues as are doctors. Doubtless many law- 
yers have speculated as to the possible suc- 
cess of addresea on professional subjects. 
The Association of the Bar of the City of 
New York began such activity several years 
ago. There was the advantage there of hav- 
ing a great body of young lawyers ambitious 
to the highest degree to increase their prac- 
tical knowledge, and to learn, not from pro- 
fessors, but from practitioners. But the Min- 
nesota Association is the first, probably, to 
make a test of the plan as a means for in- 
teresting lawyers in both city and country 
practice. 

President Mitchell reported that the plan 
had appeared so feasible and satisfactory in 
the first year of trial that he wished to recom- 
mend it to the bar of his neighboring state. 
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He said that it had been found that ordinarily 
the local bar could provide its own talent. 
For the second year the program calls for 
eight clinics in each of the three largest cities, 
and at least four for the sixteen district meet- 
ings held elsewhere. Reports from the first 
tests are all enthusiastic. 

With the experience now available as to 
bar organization it can be said that unifica- 
tion of the bar on a state basis is ultimately 
essential. Where the bars are unified by 
statute they instinctively realize the need for 
stimulating local groups. These local bodies 
may have any form of organization whatso- 
ever, but their existence and activity is es- 
sential because the annual convention cannot 
possibly affect the entire membership. The 
information and enthusiasm engendered at 
the one big meeting needs to be carried to 
the members unable to participate. Other- 
wise the leaders, whether officers or not, are 
likely to get so far ahead of the great ma- 
jority of practitioners as to lose contacts, and 
so lose leadership. 


Local Bars Need Programs 


Where it is presently difficult to obtain 
statutory powers there is just as much po- 
tential usefulness (though it may not be as 
readily comprehended) in having local bars 
active and interested. How to bring this 
about has been a baffling question. There are 
probably two thousand counties in which the 
bar numbers not more than forty members. 
They can stand a dinner once a year. But 
meetings every month, with only flag-waving 
speeches, are killing. They must be provided 
with programs which are of intrinsic interest. 
In a number of states this need has been met 
by inducing the locals to discuss and vote 
upon proposed changes in procedure. This 
has been done primarily as a means for taking 
the opinion of the bar concerning the pro- 
posals; it is desired to learn whether opposi- 
tion is so serious as to call for dismissal of 
the plans, and also for the purpoe of winning 
converts to sound propositions. It has both 
effects, and it serves to give practitioners a 
valid reason for getting together. But such 
submissions are available only under special 
conditions. It may well be that the legal 
clinic will succeed as an ever ready and ap- 
propriate means for enabling associations, 
however small in numbers, to hold sessions 
both instructive and entertaining. But to 
bring this about there must be at the be- 
ginning a parental care and management by 
the state association. 











News and Comment in Brief 


Administrative Direction for Trial Courts 


When the legislative commission on the 
administration of justice met in Buffalo the 
proposal was made by Judge Alonzo G. Hink- 
ley, dean of the supreme court justices in the 
eighth district, that administrative supervision 
of the supreme court, which in New York 
is the court of superior trial jurisdiction, be 
extended. He said: 


“There should, in my judgment, be a chief 
justice in each one of the nine judicial districts, 
who should be clothed with authority over the 
other members of the trial bench in his district. 

“That authority should extend over court re- 
porters and by uniform legislation, if necessary, 
over court clerks, attendants, probation officers 
and all others allied in the conduct of the judi- 
cial system. . There would seem to be no 
valid objection to the delegation by the appellate 
division of such power as it now exercises, re- 
taining at all times the right of appointment and 
removal of a justice as chief justice and exer- 
cising its general appellate supervision over the 
trial courts.” 


The supervision by the appellate division 
has been of immense value at times; it is, in a 
way, of disciplinary character; what is doubt- 
less needed in addition is constructive regula- 
tion of the trial courts as to day by day ad- 
ministration. Such a proposal should receive 
favor from the present legislative commission. 





Legal Clinics in New York State 


Lawyers in the ninth district of New York, 
lying just north of the metropolis, have been 
meeting weekly for the study of current de- 
cisions. The president of the Federation of 
Bar Associations, Mr. Justice Morschauser, 
instituted these discussions and made memo- 
randa during the week of interesting points 
in litigated questions in his own court. 





Probationary Rule in Effect 


The three judges of the United States dis- 
trict court for New Jersey have adopted a 
rule which imposes a probationary period of 
five years for newly admitted practitioners. 
It would appear that this provision derives 
mainly from the difficulty involved in disbar- 
ment proceedings. Refusal to grant the usual 
license at the end of five years may be for 
undisclosed reasons and with entire privacy. 
The rule has been criticized as a reflection 
on the character investigations conducted by 
the state bar examiners. As to this it may be 
suggested that the federal court has many 
criminal prosecutions and in some cases the 
respondents seek out attorneys who have a low 
moral rating, so that the court, in many cases, 


observes the seamy side of the legal profession 
While the new rule will doubtless have a 
proper restraining influence on young lawyers 
it has the disadvantage of not affecting those 
admitted prior to its adoption. 

The proposal for a probationary period for 
novitiates, under state law or rules, has a 
broader scope; it looks not only to restraint, 
but also has a bearing on the matter of prac- 
tical training; and it permits of striking from 
the rolls the names of lawyers who abandon 
their professsion before the period has elapsed. 





Ethics Includes Professional Loyalty 
So positively have other professional groups 
come to realize that only by organized effort 
may they achieve the highest professional 
ideals and render proper service to the public 
that, I am informed, the medical and dental 
societies have made it a rule that a student 
must, while in college, be instructed and in- 
formed concerning his professional association 
in the community in which he begins prac- 
tice, and that this is a continuing obligation 
so long as he remains in practice. This seems 
to be based on sound business reasons, as well 
as a laudable sense of responsibility to the 
public. Is there any reason why this idea of 
professional cooperation should not be urged 
upon every student in law schools, along with 

the necessity of high ethical standards? 


—Lawrence L. Larrabee 
(Los Angeles Bar Assoc. Bul.) 





The Classic Story of Delay 


To illustrate the lawyer’s dilatory habit the 
Hon. George T. McDermott, of the U. S. 
circuit court of appeals, told the following 
story in an address to the Oklahoma State 
Bar. The judge was scoring the practitioner’s 
offense against that part of his oath which 
pledges him to “delay no man for lucre or 
malice,” pointing out that there is no excuse 
that can be offered for most of the wearisome 
delays which disgust litigants and react harm- 
fully against the bar. 

“I am not sure but what the underlying diffi- 
culty is well illustrated by an occurrence in 
Kansas. On the fourth day of June I received 
a long but excellently written letter from a law- 
yer who was confined in the United States peni- 
tentiary at Leavenworth. The burden of his 
letter was that he was just completing a five- 
year sentence, and that his sentence would ex- 
pire on the tenth day of June, but that the 
warden had made an error in the computation of 
his good time allowance, and did not propose 
to release him until the twentieth of July. There 
seemed to be merit in his contention and I di- 
rected the clerk to file his letter as an application 
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for a writ of habeas corpus, and directed the 
district attorney to file an answer thereto and to 
serve a brief on the prisoner on the eighth 
of June. I gave the prisoner until the morning 
of the tenth of June to make a reply. I set 
apart the tenth of June to explore the matter, 
with the idea that he should be released that 
day if his contention was correct. 

“But on the tenth of June, instead of getting 
a reply brief from the prisoner, I received a long 
letter in which he stated that he had the brief 
of the United States attorney and that he did 
not propose to answer it in two days; that he 
was a lawyer and knew his rights, and knew that 
he was entitled to thirty days in which to reply, 
and he proposed to take it. He did take it, and 
I received his reply brief three days before his 
sentence would expire according to the war- 
den’s computation. I knew my rights, too; so 
I took it under advisement for three days, and 
the question then became moot.” 





Legislators’ Distrust of Procedural Bills 

Mr. William C. Breed, reporting to the 
New York State Bar Association concerning 
the need for rule-making power in the courts, 
said: “During the past five years 959 bills 
amending our civil practice act and our crim- 
inal code have been introduced in our state 
legislature, all requiring consideration from 
that body.” 

It would seem plausible to hold that a great 
majority of these bills were ill-conceived and 
deserved unfavorable reports by the judiciary 
committees. On this explanation we may ar- 
rive at an understanding of the habitual 
skepticism of lawyer legislators. It is but 
natural that they should conceive their duty 
to be of a negative kind. Doubtless every 
such bill meets a stone wall of prejudice in 
the committees composed exclusively of law- 
yers. And few bills, if any, can surmount 
this wall unless there be political advantage 
in promoting them. If we could face anew 
the work of writing a constitution embodying 
a separation of powers we could hardly avoid 
confirming in the judicial branch the power 
to make rules of procedure. And there is no 
other way to make the judicial branch re- 
sponsible for the administration of justice. 





Saving Expense in Jury Trials 

Owing to inability of many persons to pay 
their taxes the Common pleas court sitting 
in Cleveland found its income insufficient, and 
adopted rules to admit of economy in jury 
trials. The cost of juries is chargeable to 
the court’s budget and is said to constitute 
the “principal item of expense to the county.” 
The bar has given hearty co-operation to the 
proposal, said Chief Justice Homer G. Powell, 
in a letter dated April 15, adding this: “I 
am sending this to you for whatever benefit 
it may be to courts in other jurisdictions in 


solving their problems of keeping the courts 
open.” 

The proposal is made by the court that 
juries of six be accepted and the expectation 
is that juries will be waived in many cases, 
and in many others, juries of six or less will 
be accepted. The experiment, so far as satis- 
faction on the part of litigants and lawyers 
is concerned, will be of general interest. 





Eleven States Allow Respondent to Waive Jury 


The Editor’s efforts to list the states in 
which jury trial may be waived by persons 
charged with felonious offenses was still in- 
complete after the article in the Journal for 
December, page 124. Thanks to Professor W. 
B. Swinford of the University of Oklahoma 
School of Law, we are able to quote from 
the headlines of the case reported in 42 Okla. 
Crim. Rep. 46 (274 Pac. 682), as follows: 

“Under the provisions of sec. 20, art. vii, 
of the constitution, the defendant in a felony 
case may waive the right to have the facts 
determined by a jury and they may be sub- 
mitted to the judge in such case and the find- 
ings of the judge upon the facts shall have 
the force and effect of a verdict by a jury.” 

This makes eleven states giving this option 
to the defendant, and all but one changing 
the rule in the last few years. In some states 
capital cases are exempted, and in Litnots, py 
recent decision (State v. Scornavache, 179 
N. E. 909), the defendant’s right is subject to 
the right of the prosecutor to insist on jury 
trial. 

Jury Trial in Disbarment Cases 

It would be interesting to have facts con- 
cerning disbarment proceedings in states in 
which the respondent has a right to be tried 
by a jury. The trial of charges in a local 
court without a jury is notoriously ineffective 
as a means for ridding the legal profession 
of rascals. The worst offenders, of course, 
are those who possess power and resource ful- 


ness. The game is to pose aS a martyr— 
the common man’s friend threatened with 
crucifixion. It would seem to one who has 


had personal observation of disbarment cases 
tried to a jury that such a mode of procedure 
would be little short of ridiculous. An in- 
effective procedure naturally results in few 
attempts to discipline—making it virtually an 
aid to disgraceful practices. 

The Wyoming act permitting jury trial has 
been held to be a valid exercise of legislative 
power. State Board of Law Examiners v. 
Whelan, 5 Pac. (2d) 263. The Wyoming State 
Bar Association would seem to be obligated, 
in defense of the profession, to work fo: 
repeal of this law, and for a workable en- 
actment which reserves all disciplinary pro- 
ceedings for the supreme court. 
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